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The United States President Barack Obama
in his first Oval Office address to wrest control over the oil spill catastrophe in
the Gulf of Mexico stated that:

for generations, men and women who call this
region home have made their living from the
water. That living is now in jeopardy...one of the
lessons we’ve learned from this spill is that we need
better regulations, better safety standards, and
better enforcement...1

15 June 2010

1

Words of United States President Barack Obama. See The White House, Remarks by the President to the
Nation on the BP Oil Spill (2010) <http://www.whitehouse.gov/the-press-office/remarks-president-nation-bpoil-spill> at 30 June 2010. Although the source of the marine pollution in the Gulf of Mexico was an offshore
platform and not a vessel, this quote highlights the consequences of marine pollution incidents. Furthermore, the
quote reiterates the general consensus on the need for better regulations and enforcement of these regulations for
the protection and preservation of the marine environment from pollution.
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ABSTRACT

The protection and preservation of the marine environment from vessel source
pollution is an important ecological issue that has captured world attention in the past five
decades. Vessel source pollution incidents not only place a huge financial burden on the local
population, but also threaten the viability of those parties responsible for the incident.
The Maldivian archipelago is located in an area with an immensely high risk of vessel
source pollution. Due to the low-lying, scattered island temperament and lack of clean-up
technology and resources, if a maritime casualty were to occur in and around the Maldives,
the country may not survive, at least socio-economically. Hence, each pollution accident is
seen emotively as ‘one incident too many’.
A growing environmental awareness that oceans are no longer an inexhaustible
resource, and that the quality of the marine environment is deteriorating quite rapidly, has
resulted in a complex system of integrated oceans policies, as well as the development of an
international legal framework for the protection and preservation of the marine environment
from vessel source pollution. The international legal framework consists of the United
Nations Convention on the Law of the Sea 1982 and multilateral regulatory conventions
administered by the International Maritime Organization.
Ineffective flag, coastal and port State jurisdiction is a primary factor contributing to
large scale vessel source pollution incidents. Under the international legal framework, flag
States have a legal responsibility to ensure that their vessels comply with international law,
wherever the vessels are located. Coastal States have jurisdiction over foreign flagged vessels
navigating in archipelagic waters, territorial sea, special pollution prevention areas, exclusive
economic zone and on the high seas. This jurisdiction should be exercised without unduly
frustrating the rights of passage of the vessels. Furthermore, port States have jurisdiction to
inspect vessels voluntarily visiting their ports and internal waters in order to enforce
internationally recognised and generally accepted standards for the protection of the marine
environment.
This thesis identifies and analyses the gaps between the international legal framework
and the national legal framework for the protection and preservation of the marine
environment from vessel source pollution, applicable to the flag, coastal and port States of
Maldives.
The thesis proves that the current legal framework of Maldives falls short of
implementing the flag, coastal and port State prescriptive and enforcement jurisdiction under
international law for the protection and preservation of the marine environment from vessel
source pollution.
Robust laws and policies are the building blocks for any State initiative aimed at
preventing marine pollution. The thesis recommends that the Government of Maldives, with
the approval of the Parliament, enact a composite law to address the inadequacies between
the international and national legal framework examined in this thesis.
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CHAPTER ONE

CHAPTER ONE
INTRODUCTION

1.1 INTRODUCTION
The protection and preservation of the marine environment from vessel source pollution is an
important ecological issue that has captured world attention in the past five decades or so and
is prominently addressed in international political fora.2 In protecting and preserving the
marine environment, almost universally, environmental remedies have been applied after
some actual disaster, particularly pollution from oil spills, with early warnings generally
being ignored.3

Estimates by the Joint Group of Experts on the Scientific Aspects of Marine Environmental
Protection (GESAMP) in 2008 suggest that vessels were responsible for 12 percent of the

2

Alan Khee-Jin Tan, Vessel-Source Marine Pollution: The Law and Politics of International Regulation
(Cambridge University Press, 2006).
3
Bin Lin and Cherng-Yuan Lin, 'Compliance with international emission regulations: Reducing the air pollution
from merchant vessels' (2006) 30 Marine Policy 220 at 221; See also Kari Hakapaa, Erik Franckx and Erik Jaap
Molenaar, 'Final Report of Committee on Coastal State Jurisdiction Relating to Marine Pollution' (Paper
presented at the International Law Association Conference, London, 25 July 2000) at 5. Hakapaa, Franckx and
Molenaar argued that the ‘Law of the sea is an area of law which develops to a large extent in response to
concrete casualties’.

13

CHAPTER ONE

total marine pollution generated from human activities. 4 This share of marine pollution
consists, among other things, of pollutant discharge such as oil, noxious liquid substances in
bulk, harmful substances carried in packaged form, sewage, garbage and ballast water
discharged from vessels.5

Oil is the pollutant with the longest history of international attention. While many sources of
pollution are toxic to the marine environment, there is no substance more damaging than oil,
especially if a large amount of oil is spilt in restricted coastline. 6 Maritime casualties such as
the Amoco Cadiz,7 Exxon Valdez,8 Erika,9 Torrey Canyon10 and the Prestige11 are famous

4

International Maritime Organisation, International Shipping and World Trade, Facts and Figures (2008)
Maritime Knowledge Centre <www.imo.org> at 4 September 2009 page 21.
5
William and Mackenzie have stated that pollutants from vessels include metals, nutrients, radio-nuclides oil,
synthetic organic compounds, plastics, sediments, carbon dioxide and other radioactive gases, as well as a great
diversity of municipal and industrial wastes. See H. H. Williams and K. MacKenzie, 'Marine Parasites as
Pollution Indicators: an update' (2003) 126 Cambridge Journals 28; Furthermore, vessel source pollution can
result from engine and machinery noise, causing physical damage to marine organisms. J. P Roberts, Marine
Environment Protection and Biodiversity Conservation: The Application and Future Development of the IMO's
Particularly Sensitive Sea Area Concept (PhD Thesis, University of Wollongong 2006) page 69.
6
M White, Australasian Marine Pollution Laws (The Federation Press, 2nd ed 2007).
7
The Amoco Cadiz was a VLCC (Very Large Crude Carrier) tanker proceeding north off the coast of France in
heavy weather when its steering failed. Despite salvage efforts, the tanker eventually broke apart and sank.
Nearly all of its cargo was released, some 230,000 tonnes of crude oil, which mainly washed ashore on the
French Atlantic coast. M White, Australasian Marine Pollution Laws (The Federation Press, 2nd ed 2007).
8
In March 1989 the VLCC Exxon Valdez ran aground when sailing fully laden from the oil terminal at Prince
William Sound, Alaska. It was a pristine marine wilderness area and the tanker spilled some 40,000 tons (11
million gallons) of crude oil, which then spread around the sea and shores. M White, Australasian Marine
Pollution Laws (The Federation Press, 2nd ed 2007); Roger C. Melm, R. Glenn Ford and Harry R. Carter, 'The
Oil Pollution Act of 1990 and Natural Resource Damage Assessment' (2006) (34) Marine Ornithology 99;
Michael G. Chalos, 'Should I Go Down With The Ship, Or Should I Rot In Jail – A Modern Master’s Dilemma'
(2003) (132) Maritime Studies 1; W. K. Talley, D. Jin and H. Kite-Powell, 'Post OPA-90 vessel oil spill
differentials: transfers versus vessel accidents' (2004) 31(3) Maritime Policy and Management 225.
9
In December 1999 the Maltese-registered tanker Erika was proceeding north in the Bay of Biscay when it
encountered heavy weather and broke in two and sank some 60 nautical miles off the coast of France. About
19,800 tonnes of oil were spilled. Even more oil leaked out later as the bow and the stern sections sank
separately. Most of the oil was spread along some 400 kilometres off the French Atlantic coast due to stormy
weather. The spill impacted fisheries, maritime and other commercial activities. A.B. Alexopoulos and G.
Dounias, 'An Assessment of Vessel-Source Oil Pollution Incidents in the Mediterranean Sea using Inductive
Machine
Leading
Methodology'
(Aegean
Working
Papers
Issue
1,
2003)
<www.stt.aegean.gr/docs/awp/issue1/ABS1_0101.pdf> at 22 May 2011, page 3; Aldo Chircop, 'Ships in
Distress, Environmental Threats to Coastal States, and Places of Refuge: New Directions for an Ancient
Regime?' (2002) 33 Ocean Development & International Law 207.
10
The Torrey Canyon incident involved many States. While originally built in the United States in 1959, the
tanker was ‘Jumboised’ in Japan in 1964. It was registered in Monrovia and flew the Liberian flag, although it
had never been to Liberia. It was owned by the Barracuda Tanker Company that maintained ‘filing cabinet’
offices in Hamilton, Bermuda, and in Monrovia. The officer and crew were Italian. On its fateful voyage, the
tanker had been chartered by British Petroleum, laden with over 100,000 tons of Kuwait crude oil and bound for
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vessel source pollution incidents that caused substantial damage to the marine environment of
various countries.12 Such incidents have attracted high profile media coverage and a great
deal of public scrutiny, compelling government regulators, law enforcement agencies and
shipping companies to instigate remedial action in order to minimise damage to coastlines
and promote good environmental practices. 13

Large scale vessel source pollution incidents not only place a huge financial burden on the
local population, but also threaten concerned parties. Low-lying archipelagic States, such as
the Maldives, are particularly vulnerable to such pollution incidents due to their high reliance
on the marine environment for socio-economic sustenance. For this reason, each pollution
accident is seen emotively as ‘one incident too many’.14

The environmental consciousness that oceans are no longer an inexhaustible resource, and
that the quality of the marine environment is deteriorating quite rapidly, has resulted in a very
complex system of integrated oceans policies and the development of international legal rules
for the protection and preservation of the marine environment from vessel source pollution.15

their refinery at Milford Haven, Wales. Torrey Canyon was considered to be very well equipped and manned.
Sonia Zaide Pritchard, Oil Pollution Control (Croom Helm, 1987).
11
In November 2002 the Bahamas-registered tanker Prestige was proceeding north off the coast of Spain (and
Portugal) when it began leaking oil cargo. Salvage operations were commenced and the salvoes sought
permission to shelter the vessel in Spanish waters, which was refused. The salvoes were required to tow the
vessel well offshore but, in the end, the Prestige broke in two and sank in the Atlantic Ocean, releasing some
25,000 tonnes of cargo. The two sections sank in very deep water and slowly leaked more oil which then spread
over the Spanish and French coast. M White, Australasian Marine Pollution Laws (The Federation Press, 2nd
ed 2007).
12
See generally Ibid.
13
Lachlan M. Payne, 'Managing the Impact of Shipping on the Marine Environment' in Hawksley C.M and Ran
C.B (eds), Preservation and Protection of the Marine Environment (University of Wollongong, 2000), page
102.
14
Alan Khee-Jin Tan, Vessel-Source Marine Pollution: The Law and Politics of International Regulation
(Cambridge University Press, 2006); Protection and preservation of the marine environment is worth every
effort as the marine environment is the world’s most vulnerable ecosystem. Deepa Badrinarayana, 'International
Marine Environmental Law, Institutions, Implementation and Innovations' in Andree Kirchner (ed),
International Environmental Law and Policy Series (Kluwer Law International, 2003) page 363.
15
Integrated oceans policy and management has become widely accepted around the world. Gregory L. Rose,
'Legal Frameworks for Integrated Marine Environment Management' (University of Wollongong, 2006) at 3;
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This system is designed to reconcile the divergent interests of various actors such as flag,
coastal and port States, shipping companies and public environmental interests.16

The frequent occurrences of vessel source pollution have raised the question as to why these
incidents continue to occur, despite the existence of numerous international rules and
standards relating to the protection and preservation of the marine environment. The general
consensus is that there are sufficient international regulations to provide an effective
framework for the protection of the marine environment from vessel source pollution, but that
these regulations lack national prescription and enforcement by flag, coastal and port States.17
In fact, the effectiveness of these international legal instruments depends on their
implementation through national enabling legislation,18 their enforcement by States, coupled
with a sense of environmental stewardship among various ocean users. 19

Erik Franckx, Vessel-Source Pollution and Coastal State Jurisdiction: The Work of the ILA Committee on
Coastal State Jurisdiction Relating to Marine Pollution 1991 - 2000 (Kluwer Law International, 2001).
16
Tan has argued that the most probable solution to vessel source marine pollution is to create incentiveenhancing measures that foster more accountability and transparency among various actors. See generally Alan
Khee-Jin Tan, Vessel-Source Marine Pollution: The Law and Politics of International Regulation (Cambridge
University Press, 2006).
17
Kai W. Wirtz and Xin Liu, 'Total oil spill costs and compensations' (2006) 33(1) Maritime Policy and
Management 49 at 57; Alan Khee-Jin Tan, Vessel-Source Marine Pollution: The Law and Politics of
International Regulation (Cambridge University Press, 2006); Goodman has argued that while the topic of State
jurisdiction is still the subject of significant discussion, the principal focus is now on enforcing the existing
international rules, rather than developing significant new areas of State requirements. Camille Goodman, 'The
Regime for Flag State Responsibility in International Fisheries law- Effective Fact, Creative Fiction, or Further
Work Required?' (2009) 23 Australian and New Zealand Maritime Law Journal 157 at 157; According to
Brinie, environmental disasters occur because ratifying States do not always strictly enforce international
conventions on their vessels. Patricia Brinie, 'Enforcement of the International Laws for Prevention of Oil
Pollution from Vessels' in Douglas J. Cusine and John P. Grant (eds), The Impact of Marine Pollution (Croom
Helm London, 1980) page 95.
18
Sefanaia Nawarda, Addressing Shipping Related Marine Pollution in the Pacific Islands Region (2004) South
Pacific Regional Environment Programme (SPREP) <www.sprep.org> at 23 January 2010 at 13.
19
A sense of environmental stewardship among ocean users is essential for laws to be effective. Seba B.
Sheavly, 'Marine Debris - an Overview of a Critical Issue for Our Oceans' (Paper presented at the Sixth Meeting
of the UN Open-ended Informal Consultative Process of Oceans and the Law of the Sea, New York, June 6-10,
2005); Ship owners argue that ‘shipping is already among the least environmentally damaging forms of
commercial transport’ as the United Nations Secretary-General Mr. Ban Ki-moon stated in his speech on the
World Maritime Day 2007. See International Maritime Organization, IMO News No.3 (2007) <www.imo.org>
at 26 January 2010.
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1.2 CONTEXTUAL SETTING
The Republic of Maldives is a small South Asian developing maritime nation,20 with 99% of
its territory comprising sea. It is the sixth smallest sovereign State in the world in terms of
land area21 and shares its Exclusive Economic Zone (EEZ) boundaries with Sri Lanka, India
and the British Indian Ocean Territory (BIOT).22 The Maldives is a low-lying archipelago
ecosystem consisting of approximately 1190 islands that are, on average, one meter above
mean sea level at high tide.23 The islands are enclosed, or partially enclosed, by lagoons
ranging in size from 0.5 km2 to 5.0 km2 and varying enormously in shape.

The islands comprising the Maldivian archipelago are scattered along a chain of 20
administrative districts in 19 atolls, ranging from 3 to 3,200 km2 in size. The atolls are lined
up in approximately two parallel columns, which are located at the equator on the
Laccadives-Chagos submarine ridge, 450 km to the southwest of the southern tip of India.
The total area of Maldives is approximately 90,000 km2, and the country stretches up to 860
km long and 80-120 km wide.24

The northern districts of Maldives are broad banks, discontinuously fringed by reefs, with
small islands with numerous patch reefs and faros in the lagoons. In the southern districts,
faros and patch reefs are rarer in the lagoons, the continuity of the atoll rim is greater, and a

20

All South Asian countries, including Maldives, rightfully consider themselves as maritime nations. The only
exception to this statement is landlocked Laos. A.A. Abdulla, Prospects of Port Development, Port Governance
and Port Development Policy: Recommendations for the Government of Maldives (Master of Science in Port
Management, University of Plymouth 2005).
21
Ibid.
22
Michael O'Shea, 'Serious questions over sea boundaries between Maldives and British Indian Ocean Territory'
(2007) Maldives Culture <http://www.dhivehiobserver.com/maldivesculture/mc_report20122007.htm> at 10
October 2008.
23
United Nations Development Programme, About the Maldives <http://www.mv.undp.org/v2/?lid=130> at 20
March 2011.
24
From latitudes 706’35”N to 0042’24”S, and between longitudes 72033’19”E to 73046’13”E. A.A. Abdulla,
Prospects of Port Development, Port Governance and Port Development Policy: Recommendations for the
Government of Maldives (Master of Science in Port Management, University of Plymouth 2005).
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larger proportion of the perimeter of the atolls is occupied by islands.25 Appendix A provides
a brief description of the socio-economic status of Maldives to exemplify the country’s heavy
reliance on the marine environment. See Figure 1.1 for Map of Maldives.

FIGURE 1.1
MAP OF MALDIVES26

25

A.A. Abdulla, Prospects of Port Development, Port Governance and Port Development Policy:
Recommendations for the Government of Maldives (Master of Science in Port Management, University of
Plymouth 2005).
26
Sourced from the Department of Transport, Maldives during a field visit to the Maldives in December 2008.
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1.2.1 International Trade In and Around Maldives
The maritime sector in the Maldives has witnessed a tremendous upsurge in international
trade, the breakthrough of new information and communication technology, and the
unstoppable match of containerisation (due to the phenomenon of globalisation).
Approximately 90% of this international trade is carried out by vessels.27

Maldives is situated in close proximity to heavily active international shipping trunk routes.
A study conducted by the author in 2005 estimated that 40.6 million containers will traverse
in and around the Maldives in 2011.28 The 2009 Review of Maritime Transport by the United
Nations Conference on Trade and Development (UNCTAD) confirms this growth in shipping
traffic in the Asian region (see Figure 1.2 for map of major routes in and around Maldives).29

27

A.A. Abdulla, Prospects of Port Development, Port Governance and Port Development Policy:
Recommendations for the Government of Maldives (Master of Science in Port Management, University of
Plymouth 2005).
28
Provided that the worldwide container throughput compounded growth rate remains at 10.7 percent per
annum. See Ibid.
29
United Nations Conference on Trade and Development, Review of Maritime Transport (2009)
<http://www.unctad.org/Templates/webflyer.asp?docid=12455&intItemID=2068&lang=1&mode=toc> at 12
December 2009.
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FIGURE 1.2
INTERNATIONAL SHIPPING TRUNK ROUTES IN AND AROUND THE MALDIVES 30

International Shipping Trunk Routs
30

A.A. Abdulla, Prospects of Port Development, Port Governance and Port Development Policy: Recommendations for the Government of Maldives (Master of Science in
Port Management, University of Plymouth 2005).
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1.2.2 The Risk of Vessel Source Pollution to the Maldives
The Maldives is at the centre of the vessel source pollution danger zone in the Indian
Ocean.31 As the level of vessel source pollution is directly proportionate to the movement of
vessels in the region,32 the Maldivian archipelago is located in an area with an immensely
high risk of vessel source pollution. See Figure 1.3 for the pollution danger zone in the Indian
Ocean.

FIGURE 1.3
POLLUTION DANGER ZONE IN THE INDIAN OCEAN33

The Maldives could fast be approaching its environmental threshold, and it is a well-justified
consideration that the Maldives is probably going to be the first to suffer the effects of any
environmental catastrophe.34 Once a given threshold is crossed, remedial action will probably
be too late.

31

International Maritime Organisation, International Shipping and World Trade, Facts and Figures (2008)
Maritime Knowledge Centre <www.imo.org> at 4 September 2009 page 21.
32
According to Kim, the number and volume of spills have a close relationship with waterborne oil movements.
Inho Kim, 'Ten years after the enactment of the Oil Pollution Act of 1990: a success or a failure' (2002) 26
Marine Policy 197.
33
Sourced from International Maritime Organisation, International Shipping and World Trade, Facts and
Figures (2008) Maritime Knowledge Centre <www.imo.org> at 4 September 2009 page 21.
34
Information provided to the author by Amjad Abdulla, Director General of Ministry of Environment of
Maldives, during a field visit to the Maldives in December 2009.
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Due to its low-lying, scattered island chain and lack of clean-up technology and resources,
the Maldives may not survive a maritime incident such as the Amoco Cadiz and Prestige oil
spills discussed above, at least from a socio-economic perspective. Therefore, the protection
and preservation of the marine environment is obviously worth every effort that can be
brought to bear by the Maldives. There is an undisputed and urgent need for the Maldives to
implement flag, coastal and port State jurisdiction provided by international conventions
ratified or acceded to by the Maldives in order to protect and preserve the country’s marine
environment.

1.2.3 International Conventions Ratified or Acceded to by the Maldives
The Maldives has ratified or acceded to 17 international conventions which establish its
jurisdiction over vessels entitled to carry its flag, foreign vessels traversing the maritime
zones of Maldives and foreign vessels visiting the ports of Maldives.35 These conventions are
listed in Table 1.1 below.

TABLE 1.1
International Conventions Ratified or Acceded to by the Maldives36
NAME OF CONVENTIONS
United Nations Convention on the Law of the Sea (LOS Convention) – 10
December 1982, Montego Bay
International Convention for the Prevention of Pollution from Ships - 2
November 1973, as amended by the Protocol of 1 June 1978, London
International Convention for the Safety of Life at Sea, London, 1 November
1974

STATUS OF
MALDIVES
Signature: 10 Dec 1982
Ratification: 7 Sept 2006
Accession: 20 May 2005
Signature: 14 Jan 1981
Ratification: 14 Apr 1981

Basel Convention on the Control of Transboundary Movements of Hazardous
Wastes and their Disposal - 22 March 1989, Basel

Accession: 28 Apr 1992

Convention on Biological Diversity - 5 June 1992, Rio de Janeiro

Signature: 12 Jun 1992
Ratification: 9 Nov 1992

35

Information extracted from Ministry of Foreign Affairs Maldives, Multilateral Treaties to which the Maldives
is Party to <http://www.foreign.gov.mv/v2/menu.php?menu=3&submenu=Treaties%20and%20Conventions> at
25 March 2011.
36
Information extracted from Ministry of Foreign Affairs Maldives, Multilateral Treaties to which the Maldives
is Party to <http://www.foreign.gov.mv/v2/menu.php?menu=3&submenu=Treaties%20and%20Conventions> at
25 March 2011.
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Rotterdam Convention on the Prior Informed Consent Procedure for Certain
Hazardous Chemicals and Pesticides in International Trade - 10 September
1998, Rotterdam I
International Convention of Load Lines - 5 April 1966, London
International Convention on Tonnage Measurement of Ships - 23 June 1969,
London
International Convention on Civil Liability for Oil Pollution Damage 1969 - 29
November 1969, Brussels
Protocol of 1976 to the International Convention on Civil Liability for Oil
Pollution Damage 1969 - 19 November 1976, London
Protocol of 1992 to amend the International Convention on Civil Liability for
Oil Pollution Damage 1969 - 27 November 1992
International Convention on the Establishment of an International Fund for
Compensation for Oil Pollution Damage - 18 December 1971, Brussels
Protocol of 1992 to amend the International Convention on the Establishment of
an International Fund for Compensation for Oil Pollution Damage 1971 - 27
November 1992
International Convention on Standards of Training, Certification and Watch
Keeping for Seafarers 1978, as amended - 7 July 1978, London
International Convention for the Control and Management of Ships Ballast
Water and Sediments - 13 February 2004, London
Convention on the International Regulations for Preventing Collisions at Sea
1972 – 20 October 1972
Indian Ocean Memorandum of Understanding on Port State Control

Accession: 17 Oct 2006
Signature: 29 Jan 1968
Ratification: 21 Jul 1968
Signature: 2 Jun 1983
Ratification: 2 Sept 2006
Signature: 16 Mar 1981
Accession: 14 Jun 1981
Signature: 14 Jun 1981
Accession: 12 Sept 1981
Accession: 20 May 2005
Signature: 16 Mar 1981
Accession: 14 Jun 1981
Accession: 20 May 2005
Accession: 22 Apr 1987
Signature: 31 May 2005
Ratification: 22 Jun 2005
Accession: 14 Jan 1981
Date not available

Cumulatively, these international conventions provide jurisdiction and obligations for the
Maldives to: (i) protect and preserve the marine environment from all sources of pollution;
(ii) comply with conditions for registration of vessels to ensure a genuine link between the
vessel and the flag State; (iii) maintain adequate safety standards for the vessels; (iv) take
precautionary measures for the carriage and management of hazardous substances onboard;
(v) maintain competent crew onboard vessels; and (iv) adopt measures to minimise collision
of vessels at sea. The State jurisdiction and obligations under the international conventions
applicable to the prevention of vessel source pollution are analysed in various chapters of this
thesis.

1.2.4 Functions of the Executive Agencies to Implement International Conventions
Ratified or Acceded to by the Maldives: An Overview
The Maldives has established the flag State authority, coastal State authority and port State
authority under its executive arm of government to implement the international conventions

23

CHAPTER ONE

that establish jurisdiction over vessels entitled to carry the flag of Maldives, foreign vessels
traversing the maritime zones of Maldives and foreign vessels visiting the ports of Maldives.
The Department of Transport, which forms part of the Ministry of Transport and
Environment, is the flag State authority of Maldives. The Department of Transport has the
function of regulating, among other things, vessel traffic services, international cooperation in
maritime affairs, maritime search and rescue operations, navigational warnings and notices,
hydrographic surveys, navigation aids, the prevention of pollution from vessels, as well as the
safe carriage of dangerous goods.37

Under national laws of Maldives, the Department of Transport is also the port State authority
of Maldives. The role of the Department of Transport, in this regard, is to regulate port
operations by undertaking port State control inspections and in-port enforcement over foreign
vessels visiting the ports of Maldives. 38 Furthermore, the National Security Service and the
Coast Guard under the Ministry of Defence and National Security, is the coastal State
authority of the Maldives. The coastal State authority is responsible for protecting the
maritime zones of Maldives declared in accordance with applicable national laws of
Maldives.39 The jurisdiction of the agencies for the protection and preservation of the marine
environment from vessel source pollution is analysed in forthcoming chapters of this thesis.

1.3 OBJECTIVES AND METHODOLOGY OF THE RESEARCH
The first objective of this thesis is to identify and critically analyse flag, coastal and port State
jurisdiction and obligations under international law for the protection and preservation of the
37

Further details on the functions of the flag State authority of the Maldives is analysed in Section 4.6.1 under
Chapter Four.
38
Further details on the functions of the port State authority of the Maldives is analysed in Section 6.7.1 under
Chapter Six.
39
Further details on the functions of the coastal State authority of the Maldives is analysed in Section 7.5.1
under Chapter Seven.
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marine environment from vessel source pollution. The second and primary objective of this
thesis is to identify the gaps that exist between the international legal framework and the
Maldivian national legal framework for the protection and preservation of the marine
environment from vessel source pollution. The gap assessment methodology adopted in this
thesis will test the following hypothesis and illustrate the inconsistencies in the national law
of Maldives.

The hypothesis tested in this thesis is that:

The current legal framework of Maldives falls short of implementing the flag, coastal
and port State prescriptive and enforcement jurisdiction under international law for
the protection and preservation of the marine environment from vessel source
pollution

The research presented in the thesis supports this hypothesis. The extensive literature review
and legal analysis of the international legal framework is based on academic books, refereed
journals, multilateral conventions and judicial decisions pertinent to the subject of enquiry of
this thesis.

The primary data discussed in this thesis (i.e. national legislation, standards and practices)
were collated through informal focus group meetings and interviews during the author’s two
field visits to the Maldives in December 2008 and 2009. The analysis presented in this thesis
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also draws on the author’s professional work as a civil servant of the Government of
Maldives40 and his experiences in transport-related infrastructure development projects.41

1.4 SCOPE OF THE RESEARCH
This research critically analyses flag State jurisdiction as stipulated in the United Nations
Convention on the Law of the Sea 1982 (the LOS Convention) 42 and the International
Convention on the Prevention of Pollution from Ships (MARPOL 73/78).43 The analysis of
flag State jurisdiction is based on obligations of States to ensure that vessels registered to fly
their flag comply with applicable international laws for the protection and preservation of the
marine environment from vessel source pollution.

Coastal State jurisdiction is analysed against competences of States to undertake measures to
prevent pollution from foreign vessels navigating within their various maritime zones and on
the high seas as provided in the LOS Convention and the International Convention for the
Safety of Life at Sea (SOLAS 1974).44 The analysis of port State jurisdiction is based on
competences of States stipulated in the LOS Convention, MARPOL 73/78 and the Indian
Ocean Memorandum of Understanding on Port State Control (IOMOU) 45 for the prevention
of vessel source pollution while foreign vessels are within their ports.

40

The author was the Assistant Director and Registrar of Ships at the Department of Transport until November
2007.
41
The author was the project coordinator of the ‘National Transport Master Plan: Maldives’ project, which was
funded by the Asian Development Bank (ADB) in 2003.
42
United Nations Convention on the Law of the Sea, Montego Bay, 10 December 1982, In force 16 November
1994, 21 ILM 1245 (1982).
43
International Convention for the Prevention of Pollution from Ships, London, 2 November 1973, as amended
by the Protocol, London 1 June 1978, 1340 UNTS 61.
44
International Convention for the Safety of Life at Sea, London, 1 November 1974, 1184 UNTS 46. As
amended by the Protocol to the Convention, London, 1 June 1978, 1981 UKTS 40.
45
Memorandum of Understanding on Port State Control for the Indian Ocean Region, <www.iomou.org> at 24
March 2011.
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1.5 LIMITATIONS AND CONSTRAINTS OF THE RESEARCH
The availability of only a limited amount of local literature on the subject of enquiry, coupled
with an inadequate amount of legislation on the dedicated area (and in some cases a complete
absence of primary data) are major constraints of this research. The research is also
constrained by the fact that the contribution of courts, tribunals and arbitration bodies
regarding the regulation of vessel source pollution is particularly limited and not well
documented in the Maldives. Furthermore, it is a major constraint of this research that most
of the available legislation is published in the local language called Dhivehi and not in
English. Where an English translation of the material was not available, the author has
translated the national laws of Maldives from Dhivehi into English to support the thesis.

Legal reviews on selected subjects have been conducted in recent years in the Maldives.
However, such reviews were classified as confidential and not accessible to the author.46
Furthermore, the collection of information during field visits was constrained by poor
archiving systems in the offices of various ministries and a recent overhaul of the
administrative structure of certain ministries (due to a change of government in November
2008).47 This limitation was compounded by the geographical expanse of the country and
difficulties in obtaining literature due to damage caused by the Indian Ocean tsunami
disaster.48

46

This limited (and thus vital) secondary information held in various government archives should arguably have
been made accessible to the author under Article 3(1) of the Regulation of Right of Information Act of Maldives,
2008.
47
The current government of Maldives, led by the ‘National Democratic Party (NDP)’, came into power in
November 2008, after 30 years of rule by the previous government of ‘Dhivehi Rayyithunge Party (DRP)’.
48
The tsunami disaster struck Maldives on 26 December 2004.
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1.6 STRUCTURE OF THE THESIS
The thesis consists of nine chapters, including the Introduction and the Conclusion. Chapter
One provides an introduction to the thesis and the methodology of the research. It analyses
vessel source pollution in the overall context of marine pollution. The Chapter also analyses
the associated risks of vessel source pollution to the Maldives.

Chapter Two provides the background to the international legal framework for the protection
and preservation of the marine environment. The Chapter identifies the generally accepted
international rules and standards applicable to the prevention of vessel source pollution.

The purpose of Chapter Three is to provide an overview of the national legal framework of
Maldives and legislation relating to the protection and preservation of the marine
environment from vessel source pollution.

Chapter Four analyses the jurisdiction of flag States to prescribe national laws and
regulations to comply with the requirements in the LOS Convention and MARPOL 73/78 for
the protection and preservation of the marine environment from vessel source pollution. The
analysis in Chapter Four will examine the gaps between the applicable provisions in the LOS
Convention and MARPOL 73/78, and the Maldivian national laws with respect to the
exercise of flag State prescriptive jurisdiction for the prevention of vessel source pollution.

Chapter Five will examine the jurisdiction and obligations to enforce the LOS Convention
and MARPOL 73/78 to protect and preserve the marine environment from vessel source
pollution. The chapter will analyse the detailed technical regulations provided in the six
annexes of MARPOL 73/78 for the prevention of vessel source pollution, namely from oil,
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noxious liquid substances in bulk, harmful substances carried by sea in packaged form,
sewage, garbage and air from exhausts. The analysis in Chapter Five will identify the gaps
between provisions in the LOS Convention and MARPOL 73/78, and applicable national
laws of Maldives in relation to the exercise of flag State enforcement jurisdiction to reduce
vessel source pollution.

Chapter Six analyses the international legal framework applicable to port State prescriptive
and enforcement jurisdiction for the protection and preservation of the marine environment
from vessel source pollution in the zone closest to the land area, i.e. internal waters of the
State.49 The Chapter focuses on the legal obligations for the exercise of port State jurisdiction
arising out of relevant provisions of the LOS Convention, MARPOL 73/78 and IOMOU. The
Chapter examines the gaps between the applicable international framework and Maldivian
national laws on port State jurisdiction, access to ports, jurisdiction to regulate and deny entry
into ports, extra-territorial prescription, in-port enforcement and various other types of
enforcement action.

Chapter Seven analyses the gaps between international laws and Maldivian national laws
applicable to the exercise of jurisdiction by coastal States for the protection and preservation
of the marine environment from vessel source pollution in their archipelagic waters50 and

49

The LOS Convention demarcates the maritime zones that belong to a particular State into four major
categories: (i) ports and internal waters; (ii) archipelagic waters; (iii) the territorial sea; and (iv) the exclusive
economic zone. In simple terms, internal waters are the waters nearest to the land, i.e. waters within ports,
waters in bays and waters enclosed by a group of islands. Detailed description and analysis of the maritime
zones are provided in Chapters Six, Seven and Eight.
50
In the case of an archipelagic State, archipelagic waters comprise the sea area enclosed within the baselines of
the State; According to Article 47 (1) of the LOS Convention, ‘An archipelagic State may draw straight
archipelagic baselines joining the outermost islands and drying reefs on the archipelago provided that within
such baselines are included the main islands and an area in which the ratio of the area of the water to the area of
the land, including atolls, is between 1 to 1 and 9 to 1’; Detailed analysis of State jurisdiction in archipelagic
waters is provided in Chapter Seven.
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territorial sea.51 The Chapter also explores the jurisdiction of coastal States to monitor and
control international shipping in coastal areas under their jurisdiction on the grounds of
environmental protection. The analysis establishes the measures and extent to which coastal
States may exercise jurisdiction over foreign flagged vessels, without unduly impairing the
rights of passage of the vessels in their archipelagic waters and territorial sea.

Chapter Eight examines the disparities between the applicable international laws on the
prevention of vessel source pollution and the Maldivian national laws in relation to coastal
State jurisdiction over foreign vessels navigating within the exclusive economic zone 52 and
on the high seas to reduce marine pollution. 53

Chapter Nine draws conclusions to prove that the current legal framework of Maldives falls
short of implementing flag, coastal and port State prescriptive and enforcement jurisdiction
under international law for the protection and preservation of the marine environment from
vessel source pollution.

51

The Territorial Sea is a maritime area that States have the jurisdiction to claim up to twelve nautical miles
from the baselines of the State; Detailed analysis of State jurisdiction in the territorial sea is provided in Chapter
Seven.
52
The exclusive economic zone is a sea area that States have the jurisdiction to claim up to 200 nautical miles
from the baselines of the State; Detailed analysis of State jurisdiction in the exclusive economic zone is
provided in Chapter Eight.
53
The maritime area beyond the exclusive economic zone of any State is the high seas. Detailed description and
analysis of State jurisdiction on the high seas are provided in Chapter Eight.
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CHAPTER TWO
BACKGROUND TO THE INTERNATIONAL LEGAL FRAMEWORK
over THE PREVENTION OF VESSEL SOURCE POLLUTION

2.1 INTRODUCTION
The international legal framework for the protection and preservation of the marine
environment from vessel source pollution is primarily governed by international
conventions.1 The development of this international legal framework goes back to the early
17th century.2 Since then, international conventions covering a broad range of issues have
evolved - from rules of free navigation, detailed technical standards on construction and
operations of ships,3 to highly complex and unique regulations governing compensation for
pollution damage. 4

1

Erik Franckx, Vessel-Source Pollution and Coastal State Jurisdiction: The Work of the ILA Committee on
Coastal State Jurisdiction Relating to Marine Pollution 1991 - 2000 (Kluwer Law International, 2001), page 2.
2
The first code of maritime signals or ‘rules of the road’ was published in 1857 by British authorities, who in
that instance joined the French Government in inviting others to follow the code. The code quickly gained
universal acceptance. See David Anderson, 'The Roles of Flag States, Port States, Coastal States and
International Organisations in the Enforcement of International Rules and Standards Governing the Safety of
Navigation and the Prevention of Pollution from Ships Under the UN Convention of the Law of the Sea and
other International Agreements' (1998) 2 Singapore Journal of International & Comparative Law 557 at 558;
The popular legal doctrine of ‘freedom of the oceans’ was first formulated by the eminent Dutch jurist Hugo
Grotius in the 17th century. Alan Khee-Jin Tan, Vessel-Source Marine Pollution: The Law and Politics of
International Regulation (Cambridge University Press, 2006); Laszlo J. Kovats, 'How flag states lost the plot
over shipping’s governance. Does a ship need a sovereign?' (2006) 33(1) Maritime Policy and Management 75.
3
‘Ships mean a vessel of any type whatsoever operating in the marine environment and includes hydrofoil
boats, air-cushioned vehicles, submersibles, floating craft and fixed or floating platforms.’ Article 2 of
MARPOL 73/78.
4
Henrik Ringbom, Competing Norms in the Law of Marine Environmental Protection (Kluwer Law
International, 1997) page 1.

31

CHAPTER TWO

Numerous international conventions ranging from the LOS Convention to regulatory
conventions administered by the International Maritime Organization have been adopted to
enforce the importance of protecting the marine environment from vessel source pollution.5
The purpose of this chapter is to provide the background of the international conventions
applicable to the protection and preservation of the marine environment from vessel source
pollution, which is essential to the analysis of this thesis.

2.2 BRIEF OVERVIEW OF THE LOS CONVENTION
The LOS Convention is the primary instrument in the international legal framework or the
legal ‘toolkit’ in environmental protection.6 The LOS Convention is the undisputed
“Constitution for the Oceans”, as described by Ambassador Tommy Koh in his capacity as
President of the Third United Nations Conference on Law of The Sea (UNCLOS III).7 From
a legal point of view, the LOS Convention represents a milestone in the development of an
international legal framework for the sea.8

The LOS Convention provides State jurisdiction for the protection and preservation of the
marine environment from vessel source pollution. 9 Indeed, the LOS Convention allocates

5

Alan Khee-Jin Tan, Vessel-Source Marine Pollution: The Law and Politics of International Regulation
(Cambridge University Press, 2006).
6
E Doussis, 'Environmental Protection of the Black Sea: A Legal Perspective' (2006) 6(3) Southeast European
and Back Sea Studies 355 at 355.
7
“Constitution for the Oceans” was the phrase used by President Koh at the time the Convention was adopted.
David Anderson, 'The Roles of Flag States, Port States, Coastal States and International Organisations in the
Enforcement of International Rules and Standards Governing the Safety of Navigation and the Prevention of
Pollution from Ships Under the UN Convention of the Law of the Sea and other International Agreements'
(1998) 2 Singapore Journal of International & Comparative Law 557 at 557.
8
E Doussis, 'Environmental Protection of the Black Sea: A Legal Perspective' (2006) 6(3) Southeast European
and Back Sea Studies 355 at 355; In the era prior to the LOS Convention, States enjoyed a substantial measure
of freedom to pollute the oceans. Alan E Boyle, 'Marine Pollution under the Law of the Sea Convention' (1985)
79(2) American Journal of International Law 347 at 348.
9
According to Frankx, the LOS Convention is particularly important with respect to the protection and
preservation of the marine environment. Franckx has stated that the framework nature of the LOS Convention is
acceptable as a basic legal framework governing the protection and preservation of the marine environment.
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power to State parties acting in different capacities.10 In the case of international shipping,
States normally act in three capacities: as the flag State, coastal State and port State.11 The
LOS Convention establishes different competences over vessel source pollution prevention
according to these three general categories of States.12

The LOS Convention resulted from the negotiations of UNCLOS III, which commenced in
1973.13 It took twelve years before the LOS Convention came into force in 1994, following
the deposit of the 60th instrument of ratification by Guyana a year earlier. 14 Certain
provisions of the LOS Convention are almost verbatim to generally declaratory principles
previously established in international law, such as the Geneva Conventions.15

Erik Franckx, Vessel-Source Pollution and Coastal State Jurisdiction: The Work of the ILA Committee on
Coastal State Jurisdiction Relating to Marine Pollution 1991 - 2000 (Kluwer Law International, 2001) page 4.
10
J Firestone and C Jarvis, 'Response and Responsibility: Regulating Noise Pollution in the Marine
Environment' (2007) 10 Journal of International Wildlife Law and Policy 109 at 122.
11
Jeroen Bergh et al, 'Exotic harmful algae in marine ecosystem: an integrated biological - economic- legal
analysis of impacts and policies' (2002) 26(1) Marine Policy 59 at 69; The first word (flag, coastal or port)
denotes the capacity and the second word (State) has the same meaning provided in Article 1(2)(1) of the LOS
Convention. Article 1(2)(1) states that “State Parties” means “States which have consented to be bound by [the]
Convention and for which [the]convention is in force”.
12
Christopher P. Mooradian, 'Protecting "Sovereign Rights": The Case For Increased Coastal State Jurisdiction
Over Vessel-Source Pollution in The Exclusive Economic Zone' (2002) 82 Boston University Law Review 767
at 776 and 777; According to Jensen, “The jurisdiction provided in Part XII of the LOS Convention differ
between flag States, coastal States and port States”. Øystein Jensen, Coastal State Jurisdiction and Vessel
Source Pollution: The International Law of the Sea Framework for Norwegian Legislation (The Pridtjof Nansen
Institute, 2006) page 11.
13
Three conferences have been convened to date, with the most recent and celebrated being the Third United
Nations Conference on Law of the Sea. The conference was instrumental in establishing an agreement over the
jurisdiction of States to prescribe and enforce pollution control rules over foreign vessels. Alan Khee-Jin Tan,
Vessel-Source Marine Pollution: The Law and Politics of International Regulation (Cambridge University
Press, 2006) page 83.
14
The decision to convene the UNCLOS III was made in 1970, relatively soon after decolonised countries
demanded their involvement and expressed consent to the formation of the law of the sea. Erik Jaap Molenaar,
Coastal State Jurisdiction Over Vessel-Source Pollution (Kluwer Law International, 1998).
15
The Geneva Conventions comprise The Convention on the Territorial Sea and the Contiguous Zone (TSC),
The Convention on the High Seas (HSC), The Convention on Fisheries and Conservation of the Living
Resources of the High Seas (1958 Fisheries Convention) and The Convention on the Continental Shelf (CSC).
These conventions are by-products of the United Nations Conference on the Law of the Sea of 1958; See
Appendix B for an analysis of generally declaratory principles.
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The LOS Convention applies to 161 States via ratification or accession as of 29 March
2011.16 The near-universal ratification of the LOS Convention seems to diminish the role of
customary international law, limited to its general form.17 Some authors argue that the LOS
Convention has achieved such widespread acceptance as to amount to customary
international law, and thus even non-parties are bound by it.18

The LOS Convention is a vast instrument divided into 17 parts. Part XII of the LOS
Convention, which consists of 11 Sections with 45 Articles ranging from 192 to 237, is the
most fundamental part, setting out State obligations for the protection and preservation of the
marine environment. This part is based on the core philosophy and core principle of
environmental law.19 Various authors emphasise the importance, completeness and the
innovative character of Part XII of the LOS Convention in the protection and preservation of
the marine environment.20

16

UN
Division
for
Ocean
Affairs
and
the
Law
of
the
Sea,
<http://www.un.org/Depts/los/convention_agreements/convention_overview_convention.htm> at 29 March
2011; Those States which have signed but not ratified the LOS Convention are nevertheless obliged to refrain
from acts which would defeat the objective and purpose of the Convention, unless they make it clear that they
do not intend to proceed to ratification under Article 18 of the Vienna Convention on the Law of Treaties 1969.
17
Erik Jaap Molenaar, Coastal State Jurisdiction Over Vessel-Source Pollution (Kluwer Law International,
1998) page 51.
18
Yann-Huei Song, 'The Potential Marine Pollution Threat from Oil and Gas Development Activities in the
Disputed South China Sea/Spratly Area: A Role that Taiwan Can Play' (2008) 39 Ocean Development &
International Law 150 at 168; Meinhard Doelle, 'Climate Change and the Use of the Dispute Settlement Regime
of the Law of the Sea Convention' (2006) 37 Ocean Development & International Law 319 at 232; According to
Molenaar, the LOS Convention is regarded as strong evidence of opinio juris, and thus those States seeking to
establish the existence of a customary rule at variance with the LOS Convention must, at a minimum, satisfy a
substantial burden of persuasion. Erik Jaap Molenaar, Coastal State Jurisdiction Over Vessel-Source Pollution
(Kluwer Law International, 1998) page 10; See Appendix C of this thesis for an overview of customary
international law.
19
Grigoris Tsaltas, 'Towards a World Protection Framework for the Marine Environment through the Promotion
of International and Regional Cooperation Under the UN Convention on the Law of the Sea' in A. Strati, M.
Gavouneli and N. Skourtos (eds), Unresolved Issues and New Challenges to the Law of the Sea (Martinus
Nijhoff Publishers, 2006) page 79; Erik Franckx, Vessel-Source Pollution and Coastal State Jurisdiction: The
Work of the ILA Committee on Coastal State Jurisdiction Relating to Marine Pollution 1991 - 2000 (Kluwer
Law International, 2001).
20
For example see Erik Franckx, Vessel-Source Pollution and Coastal State Jurisdiction: The Work of the ILA
Committee on Coastal State Jurisdiction Relating to Marine Pollution 1991 - 2000 (Kluwer Law International,
2001), page 3; A few other authors argue that part XII of the LOS Convention does not go far enough, urging
the jurisdictional competence of coastal States with respect to pollution control should be broadened. See
Meinhard Doelle, 'Climate Change and the Use of the Dispute Settlement Regime of the Law of the Sea
Convention' (2006) 37 Ocean Development & International Law 319 at 332 & 324; See also Yann-Huei Song,
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2.3 THE ENDORSEMENT OF COMPATIBLE MULTILATERAL CONVENTIONS
BY THE LOS CONVENTION
This section analyses those provisions of the LOS Convention that endorse the
implementation of multilateral conventions which are administered by the competent
international organisation. 21 This section will also analyse the multilateral conventions
applicable to the protection and preservation of the marine environment from vessel source
pollution.

The LOS Convention provides an umbrella framework, setting out the rights and duties of
State parties and codifying the general rules and principles that govern the use of ocean
space. 22 The LOS Convention does not, however, provide specific standards for particular
forms of vessel source pollution. It only provides a general framework for pollution
management.23 Instead, detailed technical standards for the management of vessel source
pollution are provided by generally accepted international rules and regulations in applicable
multilateral conventions.

The LOS Convention is flexible enough to allow for new developments, elaborations and
clarifications through new multilateral conventions or instruments.24 The Preamble to the
LOS Convention provides that “matters not regulated in this Convention continue to be

'The Potential Marine Pollution Threat from Oil and Gas Development Activities in the Disputed South China
Sea/Spratly Area: A Role that Taiwan Can Play' (2008) 39 Ocean Development & International Law 150 at 168.
21
The competent international organisation is defined in Section 2.3.2 of this chapter below.
22
Christopher C. Joyner, 'The international ocean regime at the new millennium: a survey of the contemporary
legal order' (2000) 43 Ocean & Coastal Management 163 at 164.
23
D. Dzidzornu and M. Tsamenyi, 'Enhancing International Control of Vessel-Source Oil Pollution Under the
Law of the Sea Convention, 1982: A Reassessment' (1991) University of Tasmania Law Review 270 at 281.
24
David Anderson, 'The Roles of Flag States, Port States, Coastal States and International Organisations in the
Enforcement of International Rules and Standards Governing the Safety of Navigation and the Prevention of
Pollution from Ships Under the UN Convention of the Law of the Sea and other International Agreements'
(1998) 2 Singapore Journal of International & Comparative Law 557 at 558.
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governed by the rules and principles of general international law”.25 These rules and
principles of general international law include the provisions in multilateral regulatory
conventions applicable to the protection and preservation of the marine environment from
vessel source pollution.

The LOS Convention endorses the implementation of multilateral regulatory conventions for
the protection and preservation of the marine environment that are compatible with the LOS
Convention.26 Article 237 of the LOS Convention provides that the provisions of the
Convention are:

without prejudice to the specific obligations assumed by States under special
conventions and agreements concluded previously which relate to the protection and
preservation of the marine environment and to agreements which may be concluded in
furtherance of the general principles set forth in this Convention. 27

With regard to the compatibility of rules in multilateral conventions with those in the LOS
Convention, the latter Convention goes further to stipulate that the:

Convention shall not alter the rights and obligations of State parties which arise from
other agreements compatible with this Convention and which do not affect the
enjoyment by other State parties of their rights or the performance of their obligations
under this Convention. 28

25

Preamble to the LOS Convention.
Article 237 of the LOS Convention.
27
Article 237 of the LOS Convention.
28
Article 311(2) of the LOS Convention.
26
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The use of the term “compatible” in the above provision reflects the predominance of the
LOS Convention. Provided that other multilateral conventions relating to the protection and
preservation of the marine environment are compatible with the LOS Convention, such
treaties do not require modification.29

It should be noted, however, that although the LOS Convention endorses multilateral
conventions previously concluded, as well as treaties that may be concluded in furtherance of
the general principles set forth in the LOS Convention, Article 211(1) of the LOS Convention
requires that such conventions be established through the competent international
organisation or general diplomatic conference,30 thus emphasising the importance of
international control.31

The competent international organisation is referred to in various Articles of the LOS
Convention.32 The following section identifies and analyses the competent international
organisation referred to in the LOS Convention.

2.3.1 The Competent International Organisation
The competent international organisation that has the most substantial direct effect upon the
law of the sea is the International Maritime Organization (IMO).33 The IMO has a wide
competence in matters affecting shipping and pollution prevention. The IMO, through its

29

Erik Jaap Molenaar, Coastal State Jurisdiction Over Vessel-Source Pollution (Kluwer Law International,
1998) page 56.
30
Article 211(1) of the LOS Convention. Article 211(1) reads: “States, acting through the competent
international organisation or general diplomatic conference, shall establish international rules and standards to
prevent, reduce and control pollution of the marine environment from vessels…”
31
John Warren Kindt, Maritime Pollution and the Law of the Sea (William S. Hein & Co. Inc, 1986).
32
For example Articles 207 (4), 208(4), 210(4), 212(3) of the LOS Convention.
33
R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) page 23; Other
competent authorities, such as the International Labour Organisation (ILO) and the International Atomic Energy
Authority (IAEA) have developed regulatory conventions related to other aspects of shipping, but not directly
related to vessel source pollution.
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committees such as the Maritime Safety Committee, Legal Committee and the Marine
Environment Protection Committee, have developed prominent rules and regulations
concerning navigation and marine pollution.34

The IMO was created under the Convention of the International Maritime Organization
1947.35 According to this Convention, one of the purposes of the IMO is to encourage and
facilitate the general adoption of the highest practicable standards in matters concerning the
prevention and control of marine pollution from ships.36 By using the word “encourage”
instead of any legally binding terms, the Convention established the IMO as a standard setter
but not an enforcer.37 Historically, IMO Conventions have established standards but leave
enforcement of those standards to State parties in accordance with the LOS Convention.38

Some authors argue that the LOS Convention has deferred the details of the framework
preventing vessel source pollution to the IMO’s subsequent multilateral regulatory
instruments.39 Indeed, various articles of the LOS Convention provide that States, when

34

R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) page 23.
Convention of the International Maritime Organisation, (1947) UNTS 1520 ; The Maldives is a party to this
Convention as of 31 May 1967. Maldives has also accepted the Amendment to Article 28 of the Convention on
the International Maritime Organization of 28 September 1965 on 22 April 1968, the Amendment to Articles
10,16,17,18,20,28,31 and 32 to the Convention on the International Maritime Organization of 17 October 1974
on 21 July 1975, the Amendments to the Title and Substantive Provisions of the Convention on the International
Maritime Organization of 14 November 1975 and 9 November 1977 on 25 February 1980. Furthermore, the
Maldives has accepted the Amendments to the Convention on the International Maritime Organization relating
to the institutionalisation of the Committee on Technical Co-operation in the Convention of 17 November 1977
on 2 April 1980, and Amendments to the Convention on the International Maritime Organization
(Institutionalisation of the Facilitation Committee) of 7 November 1991 on 23 May 2005. Ministry of Foreign
Affairs
Maldives,
Multilateral
Treaties
to
which
the
Maldives
is
Party
to
<http://www.foreign.gov.mv/v2/menu.php?menu=3&submenu=Treaties%20and%20Conventions> at 25 March
2011.
36
Article 1 of the IMO Convention; Christopher Young, 'Balancing Maritime Security and Freedom of
Navigation on the High Seas: A Study of the Multilateral Negotiation Process in Action' (2005) 24 The
University of Queensland Law Journal 355 at 356; Bonnie Glaister, Thomas Hodgson and Nick Beale, 'The
Environmental Cost of International Shipping' (2009) 4 National Environmental Law Review 58 at 60.
37
D Pietri et al, 'The Arctic Shipping and Environmental Management Agreement: A Regime for Marine
Pollution' (2008) 36 Coastal Management 508 at 512.
38
Ibid.
39
See for example, Gregory L. Rose, 'Report on the Comparative Analysis of Compliance Mechanisms'
(University of Wollongong, 2006) page 93.
35
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acting especially through the competent international organisation or diplomatic conference,
shall endeavour to establish global standards and recommend practices and procedures to
prevent, reduce and control pollution of the marine environment.40 Kent has argued that the
obvious intent of such provisions is to have the IMO formulate the standard for the
prevention of vessel source pollution.41 However, the use of the term “especially” indicates
that States have the discretion not to act through the competent international organisation
when establishing global and regional rules for the protection and prevention of marine
pollution.

The IMO has indeed been very successful in addressing complex maritime matters such as,
the construction and design of vessels to improve the safety of life at sea, procedures to
minimise marine casualties and measures to prevent the spillage of pollutants, as well as
collisions, accidents and grounding. 42

Those who are sceptical of the IMO’s role in

preventing marine pollution maintain that the IMO has largely exhausted the regulation of oil
pollution, and has thus sought to regulate other areas, such as chemicals and alien organisms
in ballast water, in order to justify its continued existence.43 Furthermore, influential States,
though not necessarily large in size,44 use the IMO as a platform to advance coastal State

40

See Articles 207(4), 208(4), 210(4), 212(3) of the LOS Convention.
John Warren Kindt, Maritime Pollution and the Law of the Sea (William S. Hein & Co. Inc, 1986).
42
According to Pamborides, the IMO is not as successful in regulating ports and in-port enforcement. This is
because jurisdiction over ports and in-port enforcement activities are, in principle, governed by the sovereignty
of the State concerned, with foreign States having little jurisdiction. G.P Pamborides, International Shipping
Law, Legislation and Enforcement (Kluwer Law International, 1999), page 180.
43
G.P Pamborides, International Shipping Law, Legislation and Enforcement (Kluwer Law International, 1999),
page 132.
44
Pamborides has argued that powerful maritime nations like Norway and Japan (which are relatively small
compared to the United States and the European Union) represent a large percentage of the world’s tonnage
under IMO Conventions. G.P Pamborides, International Shipping Law, Legislation and Enforcement (Kluwer
Law International, 1999), page 132.
41
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concerns and to internationalise issues which could arguably be considered local or regional
problems.45

Although the argument above has certainly been raised by some authors, it may not
necessarily be true. Indeed, rare practices by the IMO have provoked the kind of criticism
described above.46 But even if a problem is characterised as local in nature, it is important to
ask two major questions: (i) Do individual States have the capacity to unilaterally regulate
local problems?; and (ii) Will unilateral, localised State practices take precedence over
uniform practice, either regionally or internationally?. In both instances, the answer is
probably No.

Most States have neither the capacity nor influence to act as an effective proxy for the
regulation of the globalised problem of vessel source pollution. Most shipping interests have
acknowledged that harmonising regulations at the international level via the IMO is far more
preferable than the dislocation that would arise from unilateral or regional actions by
individual States.47 Hence, the most competent international organisation for regulating
maritime affairs in general, and preventing vessel source pollution in particular, is the IMO.

2.3.2 Generally Accepted International Rules and Standards
According to the LOS Convention, laws and regulations adopted by States for the prevention,
reduction and control of pollution of the marine environment from vessels flying their flag or

45

Information obtained from discussions during a field visit to the Maldives in December 2008. Information
provided by the Department of Transport of the Maldives.
46
Information provided to the Author during a field visit to the Maldives in December 2008 by the Department
of Transport of Maldives.
47
See generally Alan Khee-Jin Tan, Vessel-Source Marine Pollution: The Law and Politics of International
Regulation (Cambridge University Press, 2006).
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of their registry, shall at least have the same effect as the generally accepted international
rules and standards established through the competent international organisation.48

The above provision of the LOS Convention raises the initial question: What threshold must
be crossed in order for a rule or standard to be generally accepted? A complex textual
analysis is needed to ascertain the most appropriate interpretation of the phrase generally
accepted.49 The incorporation of such terminology in the LOS Convention is certainly not
attributed to poor draftsmanship.50 The phrase can perhaps be viewed as a ‘lowest common
denominator’ – a standard acceptable to all parties in an attempt to harmonise (often
opposing) interests, such as the need to protect the marine environment on the one hand, and
the preservation of the freedom of navigation (or any other national activities affecting the
seas) on the other.51

There is no definition of the phrase “generally accepted international rules and standards” in
the LOS Convention.52 According to Firestone and Corbett, a rule or standard provided in an
international convention attains general acceptance even before the instrument is entered into

48

Article 211(2) of the LOS Convention reads: “States shall adopt laws and regulations for the prevention,
reduction and control of pollution of the marine environment from vessels flying their flag or of their registry.
Such laws and regulations shall at least have the same effect as that of generally accepted international rules and
standards established through the competent international organisation or general diplomatic conference.”
49
A similar view is provided in Kari Hakapaa, Erik Franckx and Erik Jaap Molenaar, 'Final Report of
Committee on Coastal State Jurisdiction Relating to Marine Pollution' (Paper presented at the International Law
Association Conference, London, 25 July 2000) page 8.
50
Erik Franckx, Vessel-Source Pollution and Coastal State Jurisdiction: The Work of the ILA Committee on
Coastal State Jurisdiction Relating to Marine Pollution 1991 - 2000 (Kluwer Law International, 2001), page 11.
51
Erik Franckx, Vessel-Source Pollution and Coastal State Jurisdiction: The Work of the ILA Committee on
Coastal State Jurisdiction Relating to Marine Pollution 1991 - 2000 (Kluwer Law International, 2001), page 11;
Given the trans-jurisdictional nature of the industry, the benefits of a uniformly harmonised adaptation of best
practices is strikingly apparent. Gregory L. Rose and C. Smyth, 'Harmonising Australian Environmental Law:
An Australian Oceans Act for Australia's Oceans' (University of Wollongong, 2006) at 1; Alan Khee-Jin Tan,
Vessel-Source Marine Pollution: The Law and Politics of International Regulation (Cambridge University
Press, 2006); Kari Hakapaa, Erik Franckx and Erik Jaap Molenaar, 'Final Report of Committee on Coastal State
Jurisdiction Relating to Marine Pollution' (Paper presented at the International Law Association Conference,
London, 25 July 2000) page 43.
52
Christian Pisani, 'Fair at Sea: The Design of a Future Legal Instrument on Marine Bunker Fuels Emissions
within the Climate Change Regime' (2002) 33 Ocean Development & International Law 57.
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force, provided the instrument has become a general rule of international law. 53 International
conventions are referred to as “generally accepted” upon entry into force of the instrument or
when some wider level of acceptance is reached by States to implement the international
convention. International conventions may also attain general acceptance when participation
is widespread, representative and includes States whose interests are particularly affected.54

The generally accepted international rules and standards are also referred to as “rules of
reference”. By ratifying the LOS Convention, State parties accept the inherent rules of
reference.55 The LOS Convention’s rules of reference with respect to vessel source pollution
apply in principle only between States parties to the LOS Convention.56 Under the rules of
reference, States incur the obligation to prescribe norms in national legislation that at least
reach the same level as the rules of reference.57

The generally accepted international rules and standards applicable to the protection and
preservation of the marine environment from vessel source pollution are critical to the
analysis in this thesis.58 The following section will thus answer the question: What are the
53

Jeremy Firestone and James J. Corbett, 'Coastal and Port Environments: International Legal and Policy
Responses to Reduce Ballast Water Introductions of Potentially Invasive Species' (2005) 36 Ocean
Development & International Law 291.
54
Ibid.
55
Second Report of Committee on Coastal State Jurisdiction relating to Marine Pollution (1998) in Erik
Franckx, Vessel-Source Pollution and Coastal State Jurisdiction: The Work of the ILA Committee on Coastal
State Jurisdiction Relating to Marine Pollution 1991 - 2000 (Kluwer Law International, 2001), pages 39-52;
According to Anderson, the rules of reference are the links between the LOS Convention and other agreements.
David Anderson, 'The Roles of Flag States, Port States, Coastal States and International Organisations in the
Enforcement of International Rules and Standards Governing the Safety of Navigation and the Prevention of
Pollution from Ships Under the UN Convention of the Law of the Sea and other International Agreements'
(1998) 2 Singapore Journal of International & Comparative Law 557 at 559. The rules of reference appear in
many articles in Parts II, III, V and XII of the LOS Convention.
56
Erik Franckx, Vessel-Source Pollution and Coastal State Jurisdiction: The Work of the ILA Committee on
Coastal State Jurisdiction Relating to Marine Pollution 1991 - 2000 (Kluwer Law International, 2001) pages 32
and 52.
57
Kari Hakapaa, Erik Franckx and Erik Jaap Molenaar, 'Final Report of Committee on Coastal State Jurisdiction
Relating to Marine Pollution' (Paper presented at the International Law Association Conference, London, 25
July 2000) page 45.
58
In the LOS Convention, the word applicable appears in relation to all actors, that is, in Articles 94(3) (b) and
217 for flag States, Articles 218, 219, 226(b) (c) and 228 for port States, and Articles 219, 220, 226(b) (c) and
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generally accepted international rules and standards applicable to the prevention of vessel
source pollution?

2.3.2.1 Generally Accepted International Rules and Standards Applicable to the Prevention
of Vessel Source Pollution
The generally accepted international rules and standards on the prevention of vessel source
pollution rely heavily on specific technical provisions in various multilateral regulatory
conventions.59 Numerous multilateral conventions have been adopted through the competent
international organisation to emphasise the importance of protecting the marine
environment.60 The existence of several multilateral conventions has resulted in overlapping
spheres of jurisdiction61 and sometimes even contradictory requirements.62

The IMO is currently responsible for some fifty multilateral regulatory conventions and
protocols, forty of which are in force or due to enter into force shortly. 63 This includes the
International Convention for the Prevention of Pollution from Ships (MARPOL 73/78),
which regulates all forms of vessel source pollution, as well as the International Convention
for the Safety of Life at Sea (SOLAS 1974). SOLAS 74 mainly covers safe ship construction,
onboard lifesaving devices, radiotelegraphy and safety of navigation. The International
228 for coastal States. The word applicable seems to limit the exercise of jurisdiction to a certain body of rules
and standards. Mary George, An Alternate Regime of Liability and Compensation for Oil Pollution From
Tankers in The Straits of Malacca and Singapore (PhD Thesis, University of Sydney 2000) page 214; All actors
shall exercise jurisdiction in accordance with the applicable rules and regulations. D Pietri et al, 'The Arctic
Shipping and Environmental Management Agreement: A Regime for Marine Pollution' (2008) 36 Coastal
Management 508 at 517.
59
Erik Jaap Molenaar, Coastal State Jurisdiction Over Vessel-Source Pollution (Kluwer Law International,
1998) page 60.
60
Alan Khee-Jin Tan, Vessel-Source Marine Pollution: The Law and Politics of International Regulation
(Cambridge University Press, 2006).
61
Aldo Chircop, 'The Regulation of Marine Transportation and Integrated Coastal Management: Two
Management Approaches in Need of Integration' in M.H Nordquist, J.N. Moore and K.C. Fu (eds), Recent
Developments in the Law of the Sea and China (Martinus Nijhoff Publishers, 2006) page 65.
62
Gunther Handl, 'Regional Arrangements and Third State Vessels: Is the Pacta Tertiis Principle Being
Modified' in Henrik Rengbom (ed), Competing Norms in the law of Marine Environmental Protection (Kluwer
Law International, 1997), pages 217 and 218.
63
M White, Australasian Marine Pollution Laws (The Federation Press, 2nd ed 2007).
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Convention for the Control and Management of Ship’s Ballast Water and Sediments 2004
prohibits the introduction of harmful aquatic-invasive species into the marine environment.64

Furthermore, the IMO has established the International Convention on Standards of Training,
Certification and Watch Keeping for Seafarers (STCW 1978).65 This Convention covers
training courses, certification of various skills required by those onboard vessels, and more
recently, bridge team training for general safety of vessels, their operation and navigation.

A number of serious accidents involving tankers in the last decade have prompted the
development of the Convention on the International Regulations for Preventing Collisions at
Sea (COLREG 1972).66 The International Convention Relating to Intervention on the High
Seas in Cases of Oil Pollution Casualties (INTERVENTION 1969)67 and the International
Convention on Oil Pollution Preparedness, Response and Co-operation (OPRC 1990) were
developed to limit the damage to the marine environment once an accident occurs. 68

Conventions such as the International Convention on Civil Liability for Oil Pollution (CLC
1969)69 and the International Convention on the Establishment of an International Fund for

64

International Convention for the Control and Management of Ships' Ballast Water and Sediments, (2004)
ATNIF 18.
65
International Convention on Standards of Training Certification and Watchkeeping for Seafarers, (1978)
ATS 7.
66
Convention on the International Regulations for Preventing Collisions at Sea, (1972) ATS 5 ; Gerard Peet,
'International Co-operation to Prevent Oil Spills at Sea: Not Quite the Success It Should Be' in Helge Ole
Bergesen and Georg Parmann (eds), Green Globe Yearbook of International Co-operation on Environment and
Development (Oxford University Press, 1994) page 44.
67
International Convention Relating to Intervention on the High Seas in Cases of Oil Pollution Casualties,
(1969) UNTS I-14049 .
68
International Convention on Oil Pollution Preparedness Response and Co-Operation, (1990) UNTS I-32194 ;
Gerard Peet, 'International Co-operation to Prevent Oil Spills at Sea: Not Quite the Success It Should Be' in
Helge Ole Bergesen and Georg Parmann (eds), Green Globe Yearbook of International Co-operation on
Environment and Development (Oxford University Press, 1994) page 44.
69
International Convention on Civil Liability for Oil Pollution Damage (1969) UNTS I-14097 ; Protocol of
1976 to the International Convention on Civil Liability for Oil Pollution Damage 1969, (19 November 1976) ;
Protocol of 1992 to amend the International Convention on Civil Liability for Oil Pollution Damage 1969, (27
November 1992) .
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Compensation for Oil Pollution Damage (FUND 1971) were developed to provide
compensation for damage resulting from accidents in the marine environment.70 Other
conventions developed by the IMO include the International Convention on Load Lines (CLL
1966),71 and the International Convention of Liability and Compensation for Damage in
Connection with the Carriage of Hazardous and Noxious Substances (HNS 1996).72 Almost
all IMO Conventions contain provisions for the protection and preservation of the marine
environment or provide safety standards to reduce the risk of marine pollution.

MARPOL 73/78 is the most significant multilateral convention that provides generally
accepted rules and standards that are applicable to the protection and preservation of the
marine environment from vessel source pollution.73 MARPOL 73/78 introduced a system that
regulates operational discharges, as well as procedures for the design, construction and
equipment onboard vessels that are necessary for pollution prevention.74

MARPOL 73/78 is the world’s first treaty to regulate most forms of marine pollution by
vessels, with the exception of land-generated wastes dumped under licence (which is
regulated by the Convention on the Prevention of Marine Pollution by Dumping of Wastes

70

International Convention on the Establishment of an International Fund for Compensation for Oil Pollution
Damage, (1971) UNTS I-17146 ; Protocol of 1992 to amend the International Convention on the Establishment
of an International Fund for Compensation for Oil Pollution Damage 1971, (27 November 1992) ; Gerard Peet,
'International Co-operation to Prevent Oil Spills at Sea: Not Quite the Success It Should Be' in Helge Ole
Bergesen and Georg Parmann (eds), Green Globe Yearbook of International Co-operation on Environment and
Development (Oxford University Press, 1994) page 44.
71
International Convention on Load Lines, (1966) UNTS I-9159 .
72
The International Convention of Liability and Compensation for Damage in Connection with the Carriage of
Hazardous and Noxious Substances, (1996).
73
Alan Khee Jin Tan, 'The Regulation of Vessel-Source Marine Pollution: Reconciling the Maritime and
Coastal State Interests' (1997) 1 Singapore Journal of International & Comparative Law 355; Tatjana Keselj,
'Port State Jurisdiction in Respect of Pollution from Ships: The 1982 United Nations Convention on the Law of
the Sea and the Memoranda of Understanding' (1999) 30(2) Ocean Development & International Law 127.
74
Karim Saiful Md, 'Implementation of the MARPOL Convention in Bangladesh' (2009) 6 Macquarie Journal
of International and Comparative Environmental Law 51.

45

CHAPTER TWO

and Other Matter).75 Vessel source pollution from the residue of anti-fouling ship paint, the
introduction of alien organisms via ballast water and pollution caused by shipwrecks are also
not covered by MARPOL 73/78. However, such pollutants are regulated by other specialised
international regulatory conventions. 76 Furthermore, MARPOL 73/78 does not provide
regulations on manning and social aspects of shipping, although such issues are vital to
ensure safe, secure and pollution-free vessel operations.77

It is often claimed that MARPOL 73/78 has been highly successful.78 Many consider that
MARPOL 73/78 has reduced the amount of pollutants discharged into the marine
environment by vessels. 79

2.4 MARPOL 73/78: OVERVIEW AND GENERAL CHARACTERISTICS
MARPOL 73/78 has been in force since 2 October 1983,80 with a minimum of fifteen States
(representing 50% of world gross tonnage) ratifying the Convention.81 The ‘Entry into force’

75

Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter, (1972) UNTS I15749 ; Sonia Zaide Pritchard, Oil Pollution Control (Croom Helm, 1987).
76
Such as the International Convention for the Control and Management of Ships' Ballast Water and Sediments
adopted in 2004 and the International Convention on the Control of Harmful Anti-fouling Systems on Ships,
(2001) ATS 31 ; See Appendix D for a brief overview of State obligations under the International Convention
for the Control and Management of Ships' Ballast Water and Sediments 2004.
77
Maritime International Secretariat Services Limited, 'Shipping Industry Guidelines on Flag State Performance'
(2006) <www.marisec.org/flag-performance> at 9 May 2011 at 6; Social aspects are regulated by the STCW
1978; Social aspects are predominantly addressed in maritime labour conventions. For a complete account of
State jurisdiction under Maritime Labour conventions, see International Labour Organisation, Guidelines for
Flag State Inspection under the Maritime Labour Convention 2006 (2009) <www.ilo.org> at 2 June 2011; see
also International Labour Organisation, 'Final Report - Tripartitie Expert Meeting to Adopt Guidelines on Flag
State Inspections under the Maritime Labour Convention, 2006 ' (2008) and International Labour Organisation,
'Final Report - Tripartitie Expert Meeting to Adopt Guidelines on Port State Inspections under the Maritime
Labour Convention, 2006 ' (2008).
78
Gerard Peet, 'International Co-operation to Prevent Oil Spills at Sea: Not Quite the Success It Should Be' in
Helge Ole Bergesen and Georg Parmann (eds), Green Globe Yearbook of International Co-operation on
Environment and Development (Oxford University Press, 1994) page 44.
79
Peet concluded that it is difficult to claim the opposite, because of the lack of reliable data. Gerard Peet,
'International Co-operation to Prevent Oil Spills at Sea: Not Quite the Success It Should Be' in Helge Ole
Bergesen and Georg Parmann (eds), Green Globe Yearbook of International Co-operation on Environment and
Development (Oxford University Press, 1994) page 44.
80
International Maritime Organization, Summary of Status of Conventions <www.imo.org> at 21 March 2011.
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approach of MARPOL 73/78 has been widely criticised, as it does not appropriately balance
the interests of flag States with the interests of coastal or port States. The minimum
requirement of fifteen States is out of step with the growth of United Nations member States
from 135 in 1973 82 to 192 as of March 2011. 83 Furthermore, with a world fleet now
dominated by developing States, such as Panama and Liberia, a 50% requirement of the gross
tonnage gives those States undue influence in seeking amendments to MARPOL 73/78,
although amendments may come into force in the absence of an objection from at least onethird of the State parties.84 Despite this fact, the Convention is currently in force and hence
obligatory on State parties to the convention.85 MARPOL 73/78 superseded the 1954
International Convention for the Prevention of Pollution of the Sea by Oil (OILPOL 54).86

In general, MARPOL 73/78 provides guidelines on issues such as the obligation to cooperate
in the detection of violations and enforcement,87 the prohibition of violations and the
institution of proceedings to levy sanctions under the vessel’s law of administration.88
Furthermore, MARPOL 73/78 provides guidelines on certification and special rules on

81

Article 15.1 of MARPOL 73/78, which reads: “The present convention shall enter into force 12 months after
the date on which not less than 15 States, the combined merchant fleet of which constitutes not less than 50 per
cent of the gross tonnage of the world’s merchant shipping, have become parties.”
82
Jeremy Firestone and James J. Corbett, 'Coastal and Port Environments: International Legal and Policy
Responses to Reduce Ballast Water Introductions of Potentially Invasive Species' (2005) 36 Ocean
Development & International Law 291.
83
Eye on the UN, 'Straight UN Facts' (2010)
<http://www.eyeontheun.org/facts.asp?1=1&p=16> at 16
February 2010.
84
Article 16(2)(f)(ii-iii) of MARPOL 73/78.
85
R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) page 346;
Christian Pisani, 'Fair at Sea: The Design of a Future Legal Instrument on Marine Bunker Fuels Emissions
within the Climate Change Regime' (2002) 33 Ocean Development & International Law 57.
86
International Convention for the Prevention of Pollution of the Sea by OIL, (1954) UNTS 327 ; Article 9(1)
of MARPOL 73/78 superseded OILPOL 54 and its amendments; State Parties to OILPOL 54 but not MARPOL
73/78 remain bound by the provisions of the former Convention. A small number of States are still parties to
OILPOL 54, but their fleets account for only a small proportion of global shipping tonnage. Alan Khee-Jin Tan,
Vessel-Source Marine Pollution: The Law and Politics of International Regulation (Cambridge University
Press, 2006) page 129.
87
Article 6(1) of MARPOL 73/78.
88
Article 4 of MARPOL 73/78.
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inspection,89 the settlement of disputes,90 the communication of information91 and the
investigation of casualties to vessels.92

Apart from the regulation of intentional discharges, MARPOL 73/78 also covers accidental
discharges from vessels, 93 as well as the regulation of pollution arising out of the exploration
and exploitation of seabed mineral resources from fixed or floating platforms.94
Infringements of MARPOL 73/78 provisions, particularly for intentional and wilful
violations or falsification of records, can result in both the vessel management company and
seafarers being liable to criminal prosecutions. If found guilty, large fines amounting to
millions of dollars may be imposed under applicable national laws, and in serious cases
perpetrators may even face imprisonment. State jurisdiction and obligations over the
protection and preservation of the marine environment under MARPOL 73/78 are analysed in
various chapter of this thesis.

2.4.1 Application of MARPOL 73/78 by States
The first step towards the application of MARPOL 73/78 by a State is ratification or
accession.95 Indeed, a large number of States have ratified MARPOL 73/78. As at 28
February 2011, 150 States have ratified the Convention and its compulsory Annexes I and

89

Article 5 of MARPOL 73/78; Those provisions dealing with inspection and certification in MARPOL 73/78
reiterate general principles on the rights and duties of States with respect to the protection of the environment.
These principles were enumerated before the Convention came into existence under non-binding instruments
such as the Stockholm Declaration on the Human Environment. The Declaration was adopted at the United
Nations Conference on the Human Environment held in Stockholm in 1972. Erik Jaap Molenaar, Coastal State
Jurisdiction Over Vessel-Source Pollution (Kluwer Law International, 1998).
90
Article 10 of MARPOL 73/78.
91
Article 11 of MARPOL 73/78.
92
Article 12 of MARPOL 73/78.
93
Alan Khee-Jin Tan, Vessel-Source Marine Pollution: The Law and Politics of International Regulation
(Cambridge University Press, 2006) page 129.
94
Article 2(4) of MARPOL 73/78 provides that the Convention is applicable to “fixed or floating platforms”.
95
Gerard Peet, 'International Co-operation to Prevent Oil Spills at Sea: Not Quite the Success It Should Be' in
Helge Ole Bergesen and Georg Parmann (eds), Green Globe Yearbook of International Co-operation on
Environment and Development (Oxford University Press, 1994) page 46.
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II.96 Ratification of Annexes III, IV, V and VI are optional to States.97 The 150 States that are
party to MARPOL 73/78 account for 99.14 percent of the gross tonnage of the world’s
merchant fleet.98 Vessels registered in these 150 States that engage in international navigation
are subject to comply with the requirements of MARPOL 73/78, irrespective of their
location.

Less than one percent of the world’s gross tonnage is flying a flag of a State that is not a party
to MARPOL 73/78.99 It is widely recognised that the costs involved in ratifying MARPOL
73/78 represent the main obstacle to ratification for countries that are currently not parties to
the Convention.100 Where the vessel of a State has not ratified or acceded to MARPOL 73/78,
the vessel is not exempt from the application of generally accepted rules prescribed in the
Convention and does not receive any favourable treatment when it is within a port of a State
that is party to MARPOL 73/78.101

96

International Maritime Organization, Summary of Status of Conventions <www.imo.org> at 21 March 2011;
Annex I of MARPOL 73/78 provides regulations for the prevention of pollution by oil, while Annex II of
MARPOL 73/78 provides regulations for the control of pollution by noxious liquid substances in bulk.
97
Annex III of MARPOL 73/78 provides regulations for the prevention of pollution by harmful substances
carried by sea in packaged form. Annex IV provides regulations for the Prevention of Pollution by Sewage from
vessels. Annex V of MARPOL 73/78 provides regulations for the prevention of pollution by garbage from
vessels. Annex VI of MARPOL 73/78 provides regulations for the prevention of air pollution from vessels.
98
International Maritime Organization, Summary of Status of Conventions <www.imo.org> at 21 March 2011.
99
This figure has been calculated from statistics from the International Maritime Organization, Summary of
Status of Conventions <www.imo.org> at 21 March 2011.
100
Gerard Peet, 'International Co-operation to Prevent Oil Spills at Sea: Not Quite the Success It Should Be' in
Helge Ole Bergesen and Georg Parmann (eds), Green Globe Yearbook of International Co-operation on
Environment and Development (Oxford University Press, 1994) page 46; Costs include the training of flag State
surveyors and monitoring vessels under the flag State registry to ensure that the vessels comply with the
technical requirements of MARPOL 73/78.
101
Articles 3(1) and 5(4) of MARPOL 73/78.
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2.4.2 Amendments to MARPOL 73/78 and Associated Implications for State Parties to
Multilateral Conventions
MARPOL 73/78 may be amended by resolutions adopted by the IMO. In most cases, such
amendments come into force after a specified length of time.102 Under this explicit
amendment procedure, amendments become effective twelve months after a specified
number of contracting States, usually two-thirds, accept them.103 Although the procedure has
allowed the IMO to keep pace with technological innovations, in practice it has proved to be
a slow and cumbersome device, often making it impossible for amendments to enter into
force within a reasonable period of time. 104

Several factors may have contributed to the failure of the explicit amendment procedure. For
instance, certain States have prioritised domestic legislation over accepting IMO
Conventions.105 Likewise, other States have chosen to accept amendments only on the
condition that other States accept them, while some States require lengthy time periods to
study the implications of accepting proposed amendments.106 Furthermore, enacting national
legislation through domestic constitutional procedures can take two or three years before
States incorporate amendments into domestic law.107

In order for multilateral conventions such as MARPOL 73/78 to be amended promptly,
thereby addressing new problems that may arise, the IMO developed the tacit amendment

102

R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) page 23.
Shi Lei, 'Successful Use of the Tacit Acceptance Procedure to Effectuate Progress in International Maritime
Law' (2009) 11(2) U.S.F Maritime Law Journal 299.
104
Ibid.
105
Ibid.
106
Ibid.
107
Shi Lei, 'Successful Use of the Tacit Acceptance Procedure to Effectuate Progress in International Maritime
Law' (2009) 11(2) U.S.F Maritime Law Journal 299.
103
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procedure.108 This procedure provides a speedy mechanism to update international treaties so
that they are responsive to new technological developments and growth in the shipping
industry.109 The tacit amendment procedure enables concerned parties to identify in advance
the exact date an amendment is entered into force, unless a specified number of States
register their objection thereto.110

Although the tacit amendment procedure has proved expeditious in facilitating the entry into
force of amendments in a fixed period after their adoption, 111 it has also resulted in
difficulties for many States. The frequent and complex changes adopted via the tacit
amendment procedure seem to outweigh the benefits, as States with low financial and human
resources struggle to keep up with the continuous flow of new amendments. 112

Various authors have asserted that many States, particularly developing States in the Asia–
Pacific region, have found it very difficult to keep abreast of the rapid changes to IMO
instruments, with some requiring technical assistance in order to fulfil their obligations under
IMO conventions and their subsequent amendments113 To remedy this problem, the IMO has
developed a technical cooperation program which is designed to assist States that lack the
required technical knowledge, expertise and resources to implement multilateral conventions
administered by the IMO.114

108

Erik Jaap Molenaar, Coastal State Jurisdiction Over Vessel-Source Pollution (Kluwer Law International,
1998) page 60.
109
Ibid.
110
R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) page 272.
111
Ibid.
112
Alan Khee-Jin Tan, Vessel-Source Marine Pollution: The Law and Politics of International Regulation
(Cambridge University Press, 2006) page 80; The procedure has been so successful that the frequency and
volume of amendments have become burdensome for many States. R Churchill and A.V. Lowe, The Law of the
Sea (Manchester University Press, 3rd ed 1999) page 272.
113
See for example, Gerard Peet, 'International Co-operation to Prevent Oil Spills at Sea: Not Quite the Success
It Should Be' in Helge Ole Bergesen and Georg Parmann (eds), Green Globe Yearbook of International Cooperation on Environment and Development (Oxford University Press, 1994) page 46.
114
M White, Australasian Marine Pollution Laws (The Federation Press, 2nd ed 2007).
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2.5 CONCLUSION
The chapter has demonstrated that the primary conventions in the international legal
framework for the protection and preservation of the marine environment from vessel source
pollution are the LOS Convention and MARPOL 73/78. The chapter has also identified that
international law allocates power to States to act in different capacities. 115 In the case of
international shipping, States normally act in three capacities: as the flag State, port State and
coastal State.116 International law establishes different competences for States over the
prevention of vessel source pollution according to these three general categories.117

The following chapters of this thesis will analyse the competences of States as the flag State,
port State and coastal State for the protection and preservation of the marine environment
from vessel source pollution under the LOS Convention and MARPOL 73/78.

115

J Firestone and C Jarvis, 'Response and Responsibility: Regulating Noise Pollution in the Marine
Environment' (2007) 10 Journal of International Wildlife Law and Policy 109 at 122.
116
Jeroen Bergh et al, 'Exotic harmful algae in marine ecosystem: an integrated biological - economic- legal
analysis of impacts and policies' (2002) 26(1) Marine Policy 59 at 69.
117
Christopher P. Mooradian, 'Protecting "Sovereign Rights": The Case For Increased Coastal State Jurisdiction
Over Vessel-Source Pollution in The Exclusive Economic Zone' (2002) 82 Boston University Law Review 767
at 776 and 777; Øystein Jensen, Coastal State Jurisdiction and Vessel Source Pollution: The International Law
of the Sea Framework for Norwegian Legislation (The Pridtjof Nansen Institute, 2006) page 11.
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CHAPTER THREE
OVERVIEW OF THE NATIONAL LEGAL FRAMEWORK OF MALDIVES
AND LEGISLATION RELATING TO
THE PREVENTION OF VESSEL SOURCE POLLUTION

3.1 INTRODUCTION
The national legal framework of the Maldives is based on a mixture of customary Islamic
Shariah Law and legislation based on common law jurisdictions.1 This framework consists of
laws and Presidential Decrees which operate under the overarching Constitution of the
Maldives. The purpose of this chapter is to provide an overview of the national legal
framework of Maldives and the legislation relating to the protection and preservation of the
marine environment from vessel source pollution.

3.2 OVERVIEW OF THE NATIONAL LEGAL FRAMEWORK OF MALDIVES
The national legal framework of Maldives comprises the Constitution of the Maldives, laws
enacted by the Parliament and Presidential Decrees. The Constitution of the Maldives is the
1

See Aishath Azima Shakoor, National Criminal Justice Action Plan 2004-2008 (2004) Attorney General's
Office - Republic of Maldives <www.agoffice.gov.mv/Publication/pub7.pdf> at 18 August 2009.
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supreme law of the State.2 The Parliament of Maldives is vested with the power to enact laws
under Articles 5 and 70 of the Constitution. 3 It is a requirement under the Constitution that all
laws be enacted in accordance with the Constitution.4 Any law or part of any law enacted by
the Parliament that is inconsistent with the Constitution is void and has no force and effect (to
the extent of its inconsistency). 5

Presidential Decrees are significant instruments that provide prescriptive jurisdiction in the
national legal framework of Maldives. Presidential Decrees are issued by the President’s
Office to facilitate the implementation of laws enacted by the Parliament and provide general
functions for the Executive branch of government, including the ratification of international
treaties. 6 Presidential Decrees which amend or replace previous decrees may result in
changes to current Executive policies without the need for Parliamentary approval. 7 See
Figure 3.1 for the hierarchy of various instruments in the national legal framework of
Maldives.

2

Aishath Azima Shakoor, National Criminal Justice Action Plan 2004-2008 (2004) Attorney General's Office Republic of Maldives <www.agoffice.gov.mv/Publication/pub7.pdf> at 18 August 2009; The latest amendment
to the Constitution was adopted by the Parliament of Maldives in 2008.
3
Articles 5 and 70 of the Constitution of Maldives.
4
Article 268 of the Constitution of Maldives; Similar wording is provided in Articles 66 of the Constitution.
5
Article 268 of the Constitution of Maldives.
6
Aishath Azima Shakoor, National Criminal Justice Action Plan 2004-2008 (2004) Attorney General's Office Republic of Maldives <www.agoffice.gov.mv/Publication/pub7.pdf> at 18 August 2009.
7
Aishath Azima Shakoor, National Criminal Justice Action Plan 2004-2008 (2004) Attorney General's Office Republic of Maldives <www.agoffice.gov.mv/Publication/pub7.pdf> at 18 August 2009.

54

CHAPTER THREE

FIGURE 3.1 HIERARCHY OF THE NATIONAL LEGAL FRAMEWORK OF MALDIVES1
Constitution of Maldives
The highest law in the Maldives

Parliament
Enacts Laws of Maldives
Bills to Parliament

Office of the President

PRESCRIPTIVE
JURISDICTION

Issues Presidential Decrees

Ministry of Transport &
Environment

Recommendations for
Bills to Parliament

Flag State
Port State

Ministry of Defence and National
Security
Coastal State
ENFORCEMENT
JURISDICTION

1

Figure 3.1 has been drawn by the author; The flag, port and coastal States of Maldives are defined in the following chapters.
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The national legal framework of Maldives has evolved over the past 30 years1 at a very slow
pace, remaining greatly underdeveloped in comparison to its neighbours. The lack of an
apparent need to introduce a suite of new laws, combined with a low national crime rate, are
two factors which have slowed the development of the country’s legal framework.2 Indeed, in
the past, legal responses have occurred on an ad hoc basis - providing immediate solutions to
socio-economic challenges without a comprehensive plan or strategic directive. This ‘kneejerk’ response has resulted in an incomplete and inconsistent legal system that is ‘out of
touch’ with the changing needs of contemporary society and applicable international
standards.3 As the official language of the Maldives is Dhivehi, most of the country’s laws
are published in this local language. English translations for some, but not all laws, are
published by the Government of Maldives. Where English translations have not been
published, the author has translated the laws from Dhivehi into English in order to support the
thesis.

The laws of Maldives covering the protection and preservation of the marine environment
from vessel source pollution fall into four major categories: (i) the Constitution of the
Maldives, which provides jurisdiction for the Executive to protect and preserve the country’s
marine environment from all sources of pollution; (ii) environmental protection laws; (iii)
laws which relate to the maritime zones of Maldives; and (iv) laws relating to maritime
transport. An overview of these four categories of national laws is provided below.

1

Department of Transport, Domestic Maritime Transport (TA4394-MLD of Asian Development Bank), (2005)
page 199.
2
Unlike its neighbours, the Maldives did not inherit the English law making tradition, although it remained a
British protectorate during the period from 1887 to 1965. Aishath Azima Shakoor, National Criminal Justice
Action
Plan
2004-2008
(2004)
Attorney
General's
Office
- Republic
of
Maldives
<www.agoffice.gov.mv/Publication/pub7.pdf> at 18 August 2009.
3
See the Legislative Agenda of Maldives. Attorney General’s office of Maldives, Legislative Agenda
<http://www.agoffice.gov.mv/pdf/LegAgEng14May.pdf.> at 25 May 2011.
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3.3 PROTECTION AND PRESERVATION OF THE MARINE ENVIRONMENT
UNDER THE CONSTITUTION OF THE MALDIVES
The Constitution of the Maldives is divided into fourteen parts and covers a wide range of
issues. Apart from the provisions on the protection and preservation of the marine
environment, the Constitution deals with issues such as State sovereignty, the Executive
branch of government, the Judiciary, the Judicial Services Commission, security services,
liability and legal actions of the State, as well as transnational matters.4

The Constitution imposes an obligation on the Executive to protect and preserve the marine
environment from all sources of pollution. Indeed, Article 67(h) of the Constitution states that
the Executive has the duty “to preserve and protect the natural environment, biodiversity,
resources and beauty of the country and to abstain from all forms of pollution and ecological
degradation.”5

The notion to preserve and protect the marine environment is re-enforced in Article 22 of the
Constitution, which provides that:

The State has a fundamental duty to protect and preserve the natural environment,
biodiversity, resources and beauty of the country for the benefit of present and future
generations. The State shall undertake and promote desirable economic and social
goals through ecologically balanced sustainable development

6

4

The Constitution of the Maldives is written in Dhivehi language. This thesis uses the Functional Translation of
the Constitution which is published in English by the Ministry of Legal Reform, Information and Arts of
Maldives.
5
Article 67(h) of the Constitution of Maldives.
6
Article 22 of the Constitution of Maldives.
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Consequently, the Executive “shall take measures necessary to foster conservation and
prevent pollution”7 and is responsible for exercising State jurisdiction in order “to promote
the rule of law”8 and “to promote national sovereignty” for the protection and preservation of
the environment.9 The Constitution of Maldives imposes further responsibility on the
Executive to defend the public interest, as well as uphold the rule of law to ensure the
protection and preservation of the marine environment from all sources of pollution. 10

3.4 NATIONAL LAWS OF MALDIVES ON ENVIRONMENTAL PROTECTION
The main instrument that provides regulations for the protection and preservation of the
marine environment is the Environment Protection and Preservation Act of Maldives
No.4/1993.11 The Environment Protection and Preservation Act 1993 represents a milestone
in the law-making history of the Maldives.12 Prior to 1993, the protection and preservation of
the maritime environment was based on ad hoc regulations and practices by the Ministry of
Environment of Maldives (as stipulated by Presidential decrees from the President). This
method, which was adopted by the Ministry of Environment prior to the passage of the
Environment Protection and Preservation Act in 1993, had minimal effect in reducing marine
pollution, particularly vessel source marine pollution.13

The impetus for the Environment Protection and Preservation Act 1993 came from a series of
small scale pollution incidents within the maritime zones of Maldives. These incidents made
7

Article 22 of the Constitution of Maldives.
Articles 115(c), 132(g) and 67(e) of the Constitution of Maldives.
9
Article 115(d) of the Constitution of Maldives.
10
Article 132(g) of the Constitution of Maldives.
11
An English translation of the Environment Protection and Preservation Act, No.4/1993 is published by the
Ministry of Transport and Environment. Hence the English translation is used to support the analysis in the
thesis.
12
Information provided to the author during a field visit to the Maldives in December 2009 by Amjad Abdulla,
Director General of Ministry of Environment of Maldives.
13
Information provided to the author during a field visit to the Maldives in December 2009 by Amjad Abdulla,
Director General of Ministry of Environment of Maldives.
8
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apparent the lack of legislation covering marine pollution. A further reason for the passage of
the Act was the introduction of mandatory Environmental Impact Assessments as a condition
of approval for infrastructure development projects, so as to minimise adverse impacts of
such developments on the fragile and pristine environment of the Maldives. 14

Under Article 1 of the Environment Protection and Preservation Act 1993, the Maldives must
give special attention to the protection and preservation of the environment of the Maldives,
which includes the sea and atmosphere.15 Articles 2 and 3 vest jurisdiction in pertinent
Executive agencies, including the Ministry of Environment and Transport, requiring them to
adopt and enforce guidelines and policies for the protection and preservation of the marine
environment.16 Such guidelines and policies are to include provisions for the protection and
sustenance of vulnerable and threatened eco-systems in the marine environment of the
Maldives.17

The Act requires that “any type of wastes, oil, poisonous gases or any substance that may
have harmful effects on the environment shall not be disposed within the territory of the
Maldives.”18 One exception to this requirement is the disposal of harmful substances in
circumstances that are absolutely necessary, with due consideration to the general public and
only in areas designated by the Government of Maldives.19

In relation to the trans-boundary movement of harmful substances, Article 8 of the
Environment Protection and Preservation Act requires that the agencies responsible for

14

Articles 5(a) and (b) of the Environment Protection and Preservation Act 1993.
Article 1 of the Environment Protection and Preservation Act 1993.
16
Articles 2 and 3 of the Environment Protection and Preservation Act 1993.
17
Article 4(a) of the Environment Protection and Preservation Act 1993.
18
Articles 7(a) and 8 of the Environment Protection and Preservation Act 1993.
19
Article 7(b) of the Environment Protection and Preservation Act 1993.
15
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transporting harmful substances obtain permission from the relevant Executive agency three
months in advance of any movement of harmful substances through the territory of the
Maldives.20

The Act imposes monetary penalties on parties that cause pollution damage within the
territory of Maldives. These monetary penalties vary according to the severity of the pollution
damage.21 The penalty for minor offences resulting in pollution damage range from five to
five hundred Maldivian Rufiyaa (equivalent to approximately 0.4 to 36 Australian dollars),
while the penalty for major offences resulting in pollution damage can reach one hundred
million Rufiyaa (equivalent to approximately 7 million Australian dollars).22 Unfortunately,
the Environment Protection and Preservation Act does not provide any guidance on what
constitutes “major” and “minor” offences resulting in pollution damage.

3.4.1 Draft Environment Protection Act of Maldives
As discussed above, the Environment Protection and Preservation Act 1993 imposes general
obligations for the protection and preservation of the marine environment. However, the Act
does not provide detailed guidelines for Executive agencies to follow in discharging their
general obligations. This makes the Act ineffective in providing comprehensive protection for
the marine environment against various forms of pollution.

In order to address the inherent limitations of the Environment Protection and Preservation
Act 1993 as well as prescribe additional obligations that exist under various international
conventions that the Maldives is party to, the Ministry of Transport and Environment
submitted a bill on environmental protection to the Parliament in September 2008. The latest
20

Article 8 of the Environment Protection and Preservation Act 1993.
Articles 9 and 10 of the Environment Protection and Preservation Act 1993.
22
Articles 9(a) and (b) of the Environment Protection and Preservation Act 1993.
21
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version of the Draft Environment Protection Act was submitted in December 2009 and
incorporated changes requested by the Parliament.23 The Draft Environment Protection Act is
likely to be passed by the Parliament in 2011,24 and will repeal the Environment Protection
and Preservation Act 1993.25 The Draft Environment Protection Act is analysed in this thesis
as an instrument in the national legal framework relating to environmental protection. The
official English translation provided to the author by the Ministry of Transport and
Environment is used in the analysis of this thesis. 26

Article 4 of the Draft Environment Protection Act requires government agencies to protect
and “enhance the environment” as every person in the Maldives is entitled to clean and
healthy surrounds.27 To achieve this objective, the Draft Environment Protection Act
prohibits the discharge of any polluting or hazardous substances or waste into the country’s
marine environment without the express authorisation of the government. 28 The Draft Act
also establishes a number of powers and obligations for Executive agencies as part of its
comprehensive framework for environmental protection.

Under Article 5(b)(1) of the Draft Environment Protection Act, relevant Executive agencies
are required to protect, conserve and manage the environment and natural resources.29 This is
to be achieved by developing regional programs and plans for environmental protection.30
These programs and plans will promote cooperation between Maldives and other States in the

23

Information provided to the author during a field visit to the Maldives in December 2009 by the Ministry of
Environment of Maldives.
24
Information provided to the author during a field visit to the Maldives in December 2009 by Amjad Abdulla,
Director General of Ministry of Environment of Maldives.
25
Articles 39 and 40 of the Draft Environment Act of Maldives
26
The English translation was provided to the author during a field visit to the Maldives in December 2009.
27
Article 4 of the Draft Environment Protection Act.
28
Article 16(d) of the Draft Environment Protection Act.
29
Article 5(b)(1) of the Draft Environment Protection Act.
30
Article 5(10) of the Draft Environment Protection Act.

61

CHAPTER THREE

region, with the parties working together to reduce the effects of pollution damage or at least
minimise the threat of pollution damage to the marine environment of Maldives. 31

There is also a specific obligation under Article 6 of the Draft Environment Protection Act
for the Ministry of Transport and Environment to formulate policies and standards on
environmental protection and to develop mechanisms to enforce these policies and
standards.32 In doing so, the Ministry must be guided by scientific and environmental
principles, as well as technological developments in the prescription of policies and standards
for the protection and preservation of the marine environment. 33

Importantly, the Ministry of Transport and Environment is given the power under the Draft
Environment Protection Act to formulate laws to give effect to international conventions and
agreements that the Maldives has ratified or acceded to, including international conventions
and agreements on environmental protection.34 Furthermore the Ministry is given the power
to identify and undertake appropriate measures necessary for the national implementation of
international conventions and agreements on environmental protection. 35

In addition to the powers described above, the Ministry of Transport and Environment may
identify and declare clearly defined areas within the maritime zones of Maldives as special
pollution prevention areas.36 However, the power of the Ministry to declare special pollution
prevention areas can only be exercised if the Ministry has technical reasons and has
reasonable grounds for believing that such areas in the marine environment require the
31

Articles 5(3) and (4) of the Draft Environment Protection Act.
Article 6 of the Draft Environment Protection Act.
33
Article 15 of the Draft Environment Protection Act.
34
Articles 6(g) and 29(2)(1) of the Draft Environment Protection Act.
35
Articles 6(g) and 29(2)(1) of the Draft Environment Protection Act.
36
Article 6(1) of the Draft Environment Protection Act; Protected areas may include air pollution control areas
under Article 17(a) of the Draft Environment Protection Act.
32
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adoption of special measures for the prevention of pollution.37 Once an area is declared a
special pollution prevention area, 38 the Ministry is granted special rights over the area, such
as the power to impose restrictions on navigation, as well as the emission of substances that
deplete the ozone layer.39 A detailed analysis of the provisions in the Draft Environment
Protection Act relating to State jurisdiction over the prevention of vessel source pollution is
provided in the following chapters of this thesis.

3.5 NATIONAL LAWS OF MALDIVES ON MARITIME ZONES
The national laws of Maldives relating to maritime zones comprise of three main instruments.
(i) the Maritime Zones of Maldives Act No.6/1996; (ii) the Shipwrecks and Collisions within
Maritime Zones of Maldives Act, No.7/1996; and (iii) the National Security Service and
Coast Guard Act, No.1/2008. These three instruments are outlined below.

3.5.1 Maritime Zones of Maldives Act No.6/1996
The Maritime Zones of Maldives Act 1996 is the instrument that defines the maritime zones
of Maldives. The Act declares the limits of the internal waters, archipelagic waters, territorial
sea, contiguous zone and the exclusive economic zone of the Maldives.

The maritime area within every atoll of Maldives comprises the internal waters of the
country.40 The maritime area within the archipelagic baselines comprises the archipelagic

37

Article 6(1) of the Draft Environment Protection Act.
Article 12(a) of the Draft Environment Protection Act.
39
Article 10(b)(1) of the Draft Environment Protection Act; Extensive regulations on issues such as the
conservation of energy, national coastal zone planning, protection of biological diversity, waste management,
environmental education and public awareness are provided in the Draft Environment Protection Act. Such
provisions are not addressed in this thesis as they are not relevant to State jurisdiction on the protection and
preservation of the marine environment from vessel source pollution.
40
Article 2 of the Maritime Zones of Maldives Act, No.6/1996 ; An English translation of the Maritime Zones of
Maldives Act is published by the Government of Maldives. Hence the English translation is used to support the
analysis in the thesis.
38
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waters of Maldives, while the maritime area contained within 12 nautical miles measured
from the archipelagic baselines is the territorial sea.41 The maritime area contained within 12
nautical miles measured from the outer limits of the territorial sea is the contiguous zone of
the Maldives, while the maritime area adjacent and beyond the territorial sea up to 200
nautical miles measured from the archipelagic baselines is the exclusive economic zone of
the Maldives.42

The Maldives has sovereignty over the land territory, internal waters, archipelagic waters and
territorial sea.43 Within the exclusive economic zone, the Maldives has sovereign rights for
the purpose of exploring, exploiting, conserving and managing the natural resources
contained therein.44 In the exercise of its sovereignty and sovereign rights, the Maldives has
the jurisdiction to adopt regulations in respect of the maritime zones of Maldives. 45

The jurisdiction of Maldives over vessels navigating within the maritime zones in regard to
the protection and preservation of the marine environment from pollution under the Maritime
Zones of Maldives Act 1996 is analysed in Chapters Six, Seven and Eight of this thesis. The
analysis will examine the disparities on the limits of the zones between the LOS Convention
and the Maritime Zones of Maldives Act 1996.

3.5.2 Shipwrecks and Collisions within Maritime Zones of Maldives Act, No.7/1996
The Shipwrecks and Collisions within Maritime Zones of Maldives Act was formulated in
1996 and applies to any vessel involved in a collision, as well as any other incident that has,
or may likely result in, a wreck within a maritime zone of the Maldives. The primary
41

Article 4 of the Maritime Zones of Maldives Act 1996.
Articles 4 to 6 of the Maritime Zones of Maldives Act 1996.
43
Article 8 of the Maritime Zones of Maldives Act 1996.
44
Article 9 of the Maritime Zones of Maldives Act 1996.
45
Article 17 of the Maritime Zones of Maldives Act 1996.
42
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obligations under the Act pertain to the crew and owner of vessels, and include the duty to
report maritime incidents to the relevant Executive agencies (in this case, the Department of
Transport and the Coast Guard),46 as well as the obligation to undertake timely and
appropriate measures in response to such incidents to reduce the likelihood of damage to
human health and the environment.47 The salvage operations of the crew and owner must be
guided by the rules and procedures formulated by the Department of Transport.48

In the event that harmful substances are discharged into the marine environment causing
substantial damage, the negligent party in the incident can be fined an amount up to 100
million Maldivian Rufiyaa49 (equivalent to approximately 7 million Australian dollars). Any
fine imposed under the Act is in addition to charges levied for clean-up operations and
restoration efforts performed by the State.50

Under Article 11 of the Act, the Coast Guard may destroy any vessel involved in a maritime
incident (along with its cargo) in order to protect the marine environment.51 The owner of the
vessel involved in the incident must reimburse the Coast Guard the total cost incurred in
destroying the vessel,52 as well as any other costs incurred by the Coast Guard in taking other
measures necessary to reduce marine pollution. 53 A detailed analysis of the provisions in the
Shipwrecks and Collisions within Maritime Zones of Maldives Act relating to State
jurisdiction for the prevention of vessel source pollution is provided in Chapters Six, Seven
and Eight of this thesis.
46

Articles 2, 3 and 4 of the Shipwrecks and Collisions within Maritime Zones of Maldives Act, No.7/1996 ; As
the Act is published in Dhivehi and an English translation is not available, the author’s translation of the Act
will be used to support the analysis in this thesis.
47
Article 4(a) of the Shipwrecks and Collisions within Maritime Zones of Maldives Act 1996.
48
Article 17 of the Shipwrecks and Collisions within Maritime Zones of Maldives Act 1996.
49
Article 14(b) of the Shipwrecks and Collisions within Maritime Zones of Maldives Act 1996.
50
Articles 14(c) and (d) of the Shipwrecks and Collisions within Maritime Zones of Maldives Act 1996.
51
Article 11 of the Shipwrecks and Collisions within Maritime Zones of Maldives Act 1996.
52
Article 11 of the Shipwrecks and Collisions within Maritime Zones of Maldives Act 1996.
53
Article 4(b) of the Shipwrecks and Collisions within the Maritime Zones of Maldives Act 1996.
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3.5.3 National Security Service and Coast Guard Act, No.1/2008
Adopted in 2008, the National Security Service and Coast Guard Act specifies the general
duties and responsibilities of the Ministry of Defence and National Security, under which the
National Security Service and the Coast Guard are regulated. The National Security Service
and the Coast Guard are responsible for protecting the maritime zones of Maldives as
declared in the Maritime Zone of Maldives Act 1996,54 including the special zones established
under that Act.55

Under the National Security Service and Coast Guard Act, the Coast Guard may arrest and
inspect,56 in accordance with the laws of Maldives, any vessel which illegally enters or
attempts to enter and navigate into the maritime zones of Maldives. 57 Furthermore, the Coast
Guard has the power to arrest and inspect a vessel navigating within a maritime zone of
Maldives that is in breach of any sanitary, customs or fiscal law of the Maldives.58 A detailed
analysis of the provisions in the National Security Service and Coast Guard Act relating to
State jurisdiction for the prevention of vessel source pollution is provided in Chapters Seven
and Eight of this thesis.

3.6 NATIONAL LAWS RELATING TO MARITIME TRANSPORT
The current laws relating to maritime transport in the Maldives primarily regulate vessels
registered in the Maldives that are licensed to navigate within the maritime zones of the

54

Maritime Zones of Maldives Act 1996; R. W. Smith and S. Morison, Maldives Maritime Claims and
Boundaries - Limits in the seas No. 126 (Office of Oceans Affairs Bureau, U.S. Department of State 2005).
55
Article 7(c) of the National Security Service and Coast Guard Act, No.1/2008 ; As the National Security
Service and Coast Guard Act 2008 is published in Dhivehi and an English translation is not available, the
author’s translation of the Act will be used to support the analysis in this thesis.
56
Article 41(a-3) of the National Security Service and Coast Guard Act 2008.
57
Article 41(a-2) of the National Security Service and Coast Guard Act 2008.
58
Article 41(a-6) of the National Security Service and Coast Guard Act 2008.
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country. These laws are not applicable to this thesis as they are not relevant to the flag, port
and coastal State jurisdiction of Maldives that arises under international law.

There are very few legislative instruments in the Maldives regulating vessels registered in the
Maldives that engage in international navigation. This is also the case for foreign vessels that
navigate within the maritime zones of Maldives, as well as foreign vessels that navigate into
Maldivian ports. The laws that regulate vessels registered in the Maldives that engage in
international navigation and foreign vessels that navigate within the Maldives are often brief,
vague and rarely address State jurisdiction over the prevention of vessel source pollution. An
outline of the laws that do provide reference to vessels registered in the Maldives that engage
in international navigation, foreign vessels navigating within the maritime zones of Maldives
or State jurisdiction over vessel source pollution prevention, is provided below.

3.6.1 Customs Control over International Ships in Ports Act, No. 62/1978
The Customs Control Over International Ships in Ports Act, No.62/1978 is a two article Act
adopted in 1978, to provide the Maldives Customs Service with jurisdiction over all foreign
vessels navigating into Maldivian ports. Under the Act, foreign vessels remain under the
control of the Maldives Customs Service until such time as the vessels are granted port
clearances to navigate out of internal waters and ports.59 The Act does not apply to vessels
registered in the Maldives. 60 Although the Act specifies the agency that has jurisdiction over
foreign vessels visiting Maldivian ports, the Act is silent on the power of the Maldives over
foreign vessels for the purpose of protecting and preserving the marine environment from
vessel source pollution.

59
60

Article 1 of the Customs Control Over International Ships in Ports Act, No.62/1978
Article 2 of the Customs Control Over International Ships in Ports Act 1978.
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3.6.2 Ship Station Licence Act, No. 36/1978
Formulated in 1978, the Ship Station Licence Act, No. 36/1978 is a brief Act requiring vessels
authorised to fly the Maldivian flag to register their onboard radio communication equipment
with the relevant Executive agency in accordance with the regulations adopted by the
agency.61 Under the Act, vessels must operate the onboard radio communication equipment
in accordance with the International Telecommunication Convention and related laws of the
Maldives.62 The relevant Executive agency has jurisdiction to institute proceedings over
infringing vessels that hold and operate radio communication equipment in contravention of
the Act.63 The Act does not address the jurisdiction of the Maldives in regard to the
protection and preservation of the marine environment from vessel source pollution.

3.6.3 Maritime Navigation Act, No.69/1978
Under the Maritime Navigation Act No.69/1978, vessels used for domestic transport within
the maritime zones of Maldives, and vessels owned by Maldivians that engage in
international navigation, must be registered at the relevant Executive agency in the
Maldives,64 in accordance with the agency’s rules and regulations.65 The vessels must be
operated in a safe manner so as not to pose a hazard to other activities in the marine
environment66 and must also comply with guidelines adopted by the relevant Executive
agency.67 The Act does not address jurisdiction of the Maldives for the protection and
preservation of the marine environment from vessel source pollution.

61

Articles 1 to 3 of the Ship Station Licence Act, No. 36/1978
Article 4 of the Ship Station Licence Act 1978.
63
Article 4 of the Ship Station Licence Act 1978.
64
Article 1 of the Maritime Navigation Act, No.69/1978 .
65
Articles 2 and 3 of the Maritime Navigation Act 1978.
66
Article 4 of the Maritime Navigation Act 1978.
67
Article 10 of the Maritime Navigation Act 1978.
62
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3.6.4 Presidential Decree No.138/2009/34
As previously discussed, Presidential Decrees are significant instruments that provide State
prescriptive jurisdiction and enforcement powers. Presidential Decrees are issued to facilitate
the implementation of laws enacted by the Parliament and to provide general functions of the
Executive branch of government.68

Under the Presidential Decree No.138/2009/34, the Ministry of Transport and Environment
has the obligation to formulate laws and guidelines to regulate the use of natural resources for
the protection of the marine environment of Maldives,69 as well as the navigation of vessels
within the maritime zones of Maldives.70 These laws and guidelines are to be formulated by
reference to the best available data and scientific research.71 Importantly, the laws and
guidelines formulated by the Ministry must facilitate the implementation of obligations that
arise under international conventions that the Maldives has either ratified or acceded to.72
However, the Decree does not provide specific obligations for the Ministry of Transport and
Environment in relation to the prevention of vessel source pollution.

The Presidential Decree does not address the enforcement jurisdiction of the Ministry of
Transport and Environment for the protection and preservation of the marine environment,
except in relation to the jurisdiction to investigate pollution incidents from vessels 73 and

68

Aishath Azima Shakoor, National Criminal Justice Action Plan 2004-2008 (2004) Attorney General's Office Republic of Maldives <www.agoffice.gov.mv/Publication/pub7.pdf> at 18 August 2009.
69
Article 1 of Presidential Decree, No. 138/2009/34 ; As the Presidential Decree No.138/2009/3 is published in
Dhivehi and an English translation is not available, the author’s translation of the Decree will be used to support
the analysis in this thesis.
70
Article 37 of Presidential Decree No.138/2009/35.
71
Article 37 of Presidential Decree No.138/2009/35.
72
Article 44 of Presidential Decree No.138/2009/35.
73
Article 38 of Presidential Decree No.138/2009/35.
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implement measures to minimise the effects of such pollution incidents on the marine
environment.74

3.6.5 Draft Navigation Act of Maldives
As the above analysis has made clear, the existing legal framework relating to maritime
transport in Maldives is both brief and vague in terms of State jurisdiction for the protection
and preservation of the marine environment from vessel source pollution. In 2009, the
Ministry of Transport and Environment submitted a bill on maritime navigation to the
Parliament. The bill, which this thesis will refer to as the Draft Navigation Act, seeks to
address the shortcomings of the current legal framework on maritime transport and give
effect to additional obligations under international conventions that the Maldives is party to.

The Draft Navigation Act has been formulated as an overarching piece of legislation on
maritime affairs.75 As the Draft Act is likely to be passed by the Parliament in 2011,76 it will
repeal various instruments relating to maritime transport. 77 The Draft Navigation Act will be
analysed in this thesis as an instrument in the national legal framework relating to maritime
transport. As the Draft Act is published in Dhivehi and an English translation is not available,
the author’s translation of the Draft Act will be used to support the analysis in this thesis.

74

Article 38 of Presidential Decree No.138/2009/35; Regulations in the Presidential Decree on issues such as
climate change, the use of renewable energy, water generation, employment and rights of seafarers onboard
vessels, as well as port infrastructure and commercial operations in ports, are not addressed in this thesis as they
are not directly relevant to State jurisdiction for the protection and preservation of the marine environment from
vessel source pollution.
75
Information provided to the author during a field visit to the Maldives in December 2008 by Ibrahim Yasir,
Deputy Director of Department of Transport of Maldives.
76
Information provided to the author during a field visit to the Maldives in December 2008 by Ibrahim Yasir,
Deputy Director of Department of Transport of Maldives.
77
Under Article 51 of the Draft Navigation Act of Maldives, six pieces of legislation - namely, the Outwards
Clearance Permit for Ships Embarking on International Voyage Act, No.61/1978 , Customs Control over
International Ships in Ports Act 1978, Maritime Navigation Act 1978, Ships Engaged in International Import/
Export Trade other than Ships Granted Diplomatic Immunity Act, No. 63/1978 , Navigational Lights of Vessels
Act, No.65/1978 and Port Dues Act, No. 66/1978 will be repealed, subject to the passage of the Draft
Navigation Act.
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The purpose of the Draft Act is to regulate the registration of vessels, the navigation of
vessels in maritime zones of Maldives, safety standards onboard vessels, the protection and
preservation of the marine environment from vessel source pollution, as well as manning
standards onboard vessels.78 The Draft Act applies to all vessels registered in the Maldives, as
well as foreign vessels navigating within the maritime zones of Maldives (except those
granted diplomatic immunity or otherwise exempted by relevant international conventions
that the Maldives is party to).79

Under the Draft Navigation Act, the Department of Transport is vested with the power to
formulate laws, regulations and guidelines related to maritime navigation. In addition, the
Department of Transport may implement obligations that arise under international
conventions ratified by the Maldives, including conventions which seek to prevent vessel
source pollution. 80 Vessels registered in the Maldives, as well as foreign vessels navigating
within the maritime zones of Maldives, must adhere to the laws, regulations and guidelines
adopted by the Department of Transport of Maldives to prevent pollution of the marine
environment.81 Vessels navigating within the maritime zones of Maldives must also
implement measures to minimise the leakage of pollutants into the marine environment and
report pollution incidents to the Department of Transport. 82

Vessels navigating within the maritime zones of Maldives must carry documentation onboard
to verify that the vessels are in compliance with international rules and standards for the

78

Article 1.1 of the Draft Navigation Act.
Article 2 of the Draft Navigation Act.
80
Article 65 of the Draft Navigation Act: The Department of Transport is a division under the Ministry of
Transport and Environment.
81
Articles 30, 40 and 56.1 of the Draft Navigation Act.
82
Article 60 of the Draft Navigation Act.
79
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protection and preservation of the marine environment.83 Foreign vessels navigating within
the maritime zones of Maldives must carry appropriate documentation onboard issued by
their respective flag State or an organisation authorised to issue documentation of behalf of
their respective flag State. With regard to vessels registered in the Maldives, the Draft Act
imposes a requirement that these vessels carry onboard documentation issued pursuant to
surveys conducted by qualified officers under the authority of a principal surveyor appointed
by the Department of Transport of Maldives. 84 The Draft Navigation Act grants power to the
Department of Transport to nominate external organisations, such as vessel classification
agencies, to conduct surveys onboard vessels registered in the Maldives.85 A detailed analysis
of the provisions in the Draft Navigation Act relating to the protection and preservation of the
marine environment from vessel source pollution is provided in the following chapters of this
thesis.

3.7 CONCLUSION
This chapter has provided an overview of the national legal framework of Maldives and the
legislation relating to the protection and preservation of the marine environment from vessel
source pollution. As this chapter has shown, the laws of Maldives covering the protection and
preservation of the marine environment from vessel source pollution fall into four major
categories: (i) the Constitution of the Maldives; (ii) laws on environmental protection; (iii)
laws which relate to the maritime zones of Maldives; and (iv) laws relating to maritime
transport. The following chapters of this thesis will analyse the implementation of flag, port
and coastal State jurisdiction for the protection and preservation of the marine environment
from vessel source pollution in the four categories outlined above.

83

Articles 21 and 53 of the Draft Navigation Act.
Article 4.1 of the Draft Navigation Act.
85
Article 4.1 of the Draft Navigation Act.
84
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CHAPTER FOUR
FLAG STATE PRESCRIPTIVE JURISDICTION
over THE PREVENTION OF VESSEL SOURCE POLLUTION

4.1 INTRODUCTION
Flag State jurisdiction is very much a central doctrine in maritime affairs and is widely
acknowledged in international maritime law1 as the first line of defence against substandard
vessels.2 The LOS Convention and MARPOL 73/78 provide obligations for flag States to
exercise jurisdiction for the protection and preservation of the marine environment from
vessel source pollution.3

This chapter analyses the jurisdiction of flag States to prescribe national laws and regulations
to comply with the requirements in the LOS Convention and MARPOL 73/78, thereby
preventing vessels from polluting the marine environment. The analysis in this chapter will
identify the gaps that exist between the applicable provisions in the LOS Convention and

1

Haijiang Yang, Jurisdiction of the Coastal State over Foreign Merchant Ships in Internal Waters and the
Territorial Sea (Springer, 2006); William Tatley, 'The Law of the Flag, "Flag Shopping", and Choice of Law'
(1993) 17 Tulane Maritime Law Journal 139 at 146.
2
M. Perepelkin et al, 'An improved methodology to measure flag performance for shipping industry' (2009)
34(3) Marine Policy 394 at 394.
3
Erik Franckx, Vessel-Source Pollution and Coastal State Jurisdiction: The Work of the ILA Committee on
Coastal State Jurisdiction Relating to Marine Pollution 1991 - 2000 (Kluwer Law International, 2001) page 4;
MARPOL 73/78 is the treaty that regulates most forms of marine pollution from vessels. Sonia Zaide Pritchard,
Oil Pollution Control (Croom Helm, 1987).
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MARPOL 73/78, and the national laws of Maldives with respect to the exercise of flag State
prescriptive jurisdiction.

Before analysing the concept of the flag State and flag State jurisdiction under international
law, it is imperative to answer the following question: Is the Maldives a flag State under the
international conventions it has ratified or acceded to? The following section will answer
this question based on vessel registrations by the Maldives.

4.2 VESSEL REGISTRATIONS BY THE MALDIVES
The Maldives has the obligation to exercise flag State jurisdiction over vessels under its flag
or of its registry. As of July 2010, 8480 vessels were registered by the Maldives.4 Eighty-nine
percent of these 8480 vessels engage in domestic inter-island transport and are not licensed to
engage in international trade.5 See Table 4.1 for a breakdown of the vessels registered by the
Maldives.

TABLE 4.1
Vessel Registrations by the Maldives as of July 20106

Vessels Registered for Navigation
within Maldives
Type of Vessel
Dhoni7
Speed Boats
Local Cargo Boats

Number of
Registrations
5340
1513
388

Vessels Registered for
International Navigation
Type of Vessel
Cargo Vessels
Barges
Yachts

Number of
Registrations
57
5
3

4

Information provided to the author by the Department of Transport in Maldives.
Information provided to the author by the Department of Transport in Maldives; Fishing vessels have not been
taken into consideration in this thesis due to their low gross tonnage, although such vessels contribute a
significant amount of waste oil; For an analysis of pollution from fishing vessels, see generally Bin Lin, CherngYuan Lin and Tain-Chyuan Jong, 'Investigation of strategies to improve the recycling effectiveness of waste oil
from fishing vessels' (2007) 31 Marine Policy 416; See Appendix E for an overview of the domestic maritime
transport sector of Maldives.
6
Source: Department of Transport, Maldives.
7
Dhonis are local vessels that are primarily used for passenger traffic between islands within the Maldives.
5
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Bokkuraa8

880

Other

6

Barges

107

Total

71

Yachts

106

Tugs

25

Landing Crafts

43

Other

7

Total

8409

As shown in Table 4.1 above, 71 vessels were registered in the Maldives Ships Registry9 as
vessels engaged in international navigation. The gross tonnage of these 71 vessels varies from
93 to 10,080, with a mean of 1,450 gross tonnage. From the author’s analysis of the raw data
provided by the Department of Transport, 57 out of the 71 vessels (i.e. 80.28% of the
international vessel registrations) are subject to the technical requirements of MARPOL
73/78, as they are registered as either non-oil tankers greater than 400 gross tonnage or oil
tankers greater than 150 gross tonnage. 10 Table 4.2 shows the breakdown of the 57 vessels
registered by the Maldives that are subject to the technical requirements of MARPOL 73/78.

TABLE 4.2
Breakdown of the 57 Vessels Registered by the Maldives that are subject to the
Technical Requirements of MARPOL 73/7811

NO

NAME

TONNAGES
(GT/NT)

VESSEL TYPE

NO

NAME

TONNAGES
(GT/NT)

VESSEL TYPE

1
2
3
4
5
6
7
8
9
10

A.A.A PROGRESS
ANAKURI
ASIAN KING
ASIAN PRINCE
ASIAN QUEEN
ATOLL EXPLORER
COASTLINE EXPRESS
DHUVAAFARU GALAXY
DREAM VOYAGER
MV. MINNATH

278/127
492/225
1349/669
170/89
1837/551
297.33/202
1430/807
895/500
100/30
259/122

General cargo
General cargo
Tanker
Tanker
General cargo
Passenger Ship
General cargo
General cargo
Cruise Vessel
General cargo

31
32
33
34
35
36
37
38
39
40

MURAKA II
MV. BAROSSA - 102
MV. BAROSSA 101
MV BAROSSA
MV. MARUJORA
MV. BONTHI I
MV. FORTUNA
MV. HAZASH PRIDE
MV. KALAMINJA - 402
MV. KALAMINJA - 403

687/342
425/230
198.28/122.53
1999/830
978/454
2719/1583
720/427
627/278
932/490
932/490

Tanker
Cargo (Reefer)
General cargo
General cargo
Tanker
General cargo
General cargo
General cargo
Fishing Vessel
Fishing Vessel

8

Bokkuraa are small vessels used for harbour operations within an island.
The Department of Transport of Maldives maintains two separate registries demarcating vessels engaged in
international and domestic navigation. For the purpose of this thesis, the ‘Ship Registry’ of Maldives is referred
to as the International Ship Registry.
10
The technical requirements of MARPOL 73/78 are analysed in Chapter Five of this thesis; Information
provided by the Department of Transport of Maldives.
11
Source: Department of Transport, Maldives.
9

75

CHAPTER FOUR

11
12
13

FOUR SEASONS
EXPLORER
GRAND EMPIRE
HIBARU

592/177
498/221
327/119

Passenger Ship
General cargo
Tanker

41
42
43

MV. KALAMINJA
MV. MAAFARU
MV. NAAGOASHI

480/280
1071/691
440/220

General cargo
General cargo
General cargo

14
15
16
17

HIYA BUILDER
IEL-505
ISLAND CARRIER
LILY CROWN

9975/5563
1431/756
627/188
9691/5477

General cargo
Fishing Vessel
Barge
General cargo

44
45
46
47

MV. NIUMATH
MV. PRINCESS LILY
MV UMMEEDH
MV. VILA

392/117
4882/2995
1689/1074
496/189

General cargo
General cargo
General cargo
Tanker

18

MAHAA KALAMINJA

932/490

Fishing Vessel

48

495/184

General cargo

19

MALDIVES CARRIER

6767/3770

General cargo

49

MV. WAADHEE STAR
MV. WAADHEE
VENUS

495/232

General cargo

20
21
22

MALDIVES ENTERPRISE
MALDIVES STAR
MT. ASIAN DUKE

10080/4891
6767/3770
336/143

General cargo
General cargo
Tanker

50
51
52

MV. WAVE RULER
NATIVE DANCER
OIVAALI - 101

956/361
93/63
409/259

General cargo
General cargo
Cargo (Reefer)

23
24
25
26
27
28

MT. CHAMPAA MOON
MT. GURAAB
MT. VILA AARU
MT. VILA BURU
MT. VILA DHUNI
MT. VILA HAKATHA

292/92
952/587
290/163
173/58
312/133
1247/612

Chemical Tanker
Tanker
Tanker
Tanker
Tanker
Tanker

53
54
55
56
57

OIVAALI - 102
OIVAALI - 103
PRINCESS LILY
VILA ALI
VILA BAANI

410/259
633/ 230
2552/1588
932/ 587
230/128.79

Cargo (Reefer)
Cargo (Reefer)
General cargo
General cargo
Oil Barge

29
30

MT. VILA VIYU
MURAKA 1

305/174
583/174

Tanker
Tanker

The Maldives has the obligation to exercise jurisdiction over the 57 vessels registered in the
Maldives that engage in international navigation, in accordance with the international
conventions that it has ratified or acceded to. Therefore, it is possible to conclude that the
Maldives is a flag State.

4.3 THE DEFINITION AND FUNCTIONS OF FLAG STATE JURISDICTION
The term ‘flag State’ refers to the nationality of a particular vessel. 12 It also refers to the
administration or the government of the State whose flag the vessel is entitled to fly. 13 The
ability of a State to exercise power over its own vessels implies acting in the capacity as the
flag State.14

12

R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) page 344; The
State of registration of the vessel is known as the flag State. David Anderson, 'The Roles of Flag States, Port
States, Coastal States and International Organisations in the Enforcement of International Rules and Standards
Governing the Safety of Navigation and the Prevention of Pollution from Ships Under the UN Convention of
the Law of the Sea and other International Agreements' (1998) 2 Singapore Journal of International &
Comparative Law 557 at 560.
13
Maritime International Secretariat Services Limited, 'Shipping Industry Guidelines on Flag State Performance'
(2006) <www.marisec.org/flag-performance> at 9 May 2011.
14
Øystein Jensen, Coastal State Jurisdiction and Vessel Source Pollution: The International Law of the Sea
Framework for Norwegian Legislation (The Pridtjof Nansen Institute, 2006) page 11.
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Vessels must be registered with a State that can exercise jurisdiction as prescribed by the
LOS Convention over them, not only in the State’s own seas, but also in the seas of other
States.15 This is referred to as flag State jurisdiction. 16

Flag State jurisdiction is, in most circumstances, exclusive 17 on the high seas and accorded
primary status over other types of jurisdiction18 (i.e. coastal and port State jurisdiction). A
flag State is obliged to exercise jurisdiction under its internal law over a vessel flying its
flag.19 For this reason, flag States must assume jurisdiction and control over the
administrative, technical and social matters of vessels flying their flag, 20 in conformity with

15

Arts & Humanities Research Council, Satellite Monitoring as a Legal Compliance Tool in the Environment
Sector.
Case
Study
Five:
Oil
Pollution
in
Marine
Waters
(AHRC
Report
21)
<http://www.ucl.ac.uk/laws/environment/satellites/docs/21_Oil_Pollution.pdf> at 24 January 2010 page 10; J.
N. K. Mansell, An Analysis of Flag State Responsibility from an Historical Perspective: delegation or
derogation? (PhD Thesis, University of Wollongong 2007) page 27. Mansell references Blay S et al (eds)
Public International Law: An Australian Perspective (Oxford University Press, 2005) pages 157-168.
16
A. N. Wright, 'Beyond the Sea and Spector: Reconciling Port and Flag State Control over Cruise Ship
onboard Environmental Procedures and Policies' (2007) 18 Duke Environmental Law and Policy Forum 215 at
221.
17
The Permanent Court of International Justice affirmed the exclusivity of flag State jurisdiction in the Lotus
Case. See Angelos M. Syrigos, 'Developments on the Interdiction of vessels on the High Sea' in A. Strati, M.
Gavouneli and N. Skourtos (eds), Unresolved Issues and New Challenges to the Law of the Sea (Martinus
Nijhoff Publishers, 2006) ; Sefanaia Nawarda, Addressing Shipping Related Marine Pollution in the Pacific
Islands Region (2004) South Pacific Regional Environment Programme (SPREP) <www.sprep.org> at 23
January 2010 at 6; There are several exceptions by which other States are granted a varying degree of legislative or
enforcement jurisdiction with the flag State. See Bernaerts’ Guide To The 1982 United Nations Convention On
The
Law
Of
The
Sea,
International
Jurisdiction
<http://www.bernaertssealaw.com/JURISDICTION,%20HOT%20PURSUIT.doc> at 24 May 2011; and David Anderson, 'The Roles
of Flag States, Port States, Coastal States and International Organisations in the Enforcement of International
Rules and Standards Governing the Safety of Navigation and the Prevention of Pollution from Ships Under the
UN Convention of the Law of the Sea and other International Agreements' (1998) 2 Singapore Journal of
International & Comparative Law 557 at 563; Haijiang Yang, Jurisdiction of the Coastal State over Foreign
Merchant Ships in Internal Waters and the Territorial Sea (Springer, 2006); The concept of exclusivity of flag
State jurisdiction is similar for vessels engaged in international trade and fishing. For a fisheries perspective, see
generally
FAO
Corporate
Document
Repository,
Flag
State
Responsibilities
<http://www.fao.org/DOCREP/005/Y3536E/y3536e07.htm#bm07.1> at 23 January 2010.
18
David Anderson, 'The Roles of Flag States, Port States, Coastal States and International Organisations in the
Enforcement of International Rules and Standards Governing the Safety of Navigation and the Prevention of
Pollution from Ships Under the UN Convention of the Law of the Sea and other International Agreements'
(1998) 2 Singapore Journal of International & Comparative Law 557 at 563; Erik Franckx, Vessel-Source
Pollution and Coastal State Jurisdiction: The Work of the ILA Committee on Coastal State Jurisdiction Relating
to Marine Pollution 1991 - 2000 (Kluwer Law International, 2001).
19
Article 94(2)(b) of the LOS Convention.
20
Article 94(1) of the LOS Convention; Mary George, An Alternate Regime of Liability and Compensation for
Oil Pollution From Tankers in The Straits of Malacca and Singapore (PhD Thesis, University of Sydney 2000).
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“generally accepted international regulations, procedures and practices”.21 Flag States also
have jurisdiction over the construction, design and manning standards of vessels under their
registry.22

The term ‘jurisdiction’ is most often used to describe the lawful power of a State to define
and enforce the rights and duties of, and control the conduct of, natural and juridical
persons.23 According to Yang, jurisdiction refers to particular aspects of general legal
competence (i.e. sovereignty) in the form of rights, liberties and powers.24 However,
‘jurisdiction’ is generally more active and narrower than ‘sovereignty’, and covers any type
of conduct whether civil, administrative or criminal in nature, which is limited by the State’s
sovereignty.25

It is necessary to distinguish between a State’s competence to prescribe legislation for
individuals or vessels (i.e. legislative jurisdiction) and its competence to enforce legislation
already prescribed (i.e. enforcement jurisdiction).26 The latter jurisdiction includes the
competence to exercise judicial jurisdiction – that is, to institute proceedings and impose
penalties in compliance with legislation prescribed by the State. Hence, enforcement
jurisdiction often coexists with legislative jurisdiction.27

21

Article 94(5) of the LOS Convention; Generally accepted international regulations, procedures and practices
are defined in Chapter Two of this thesis.
22
A. N. Wright, 'Beyond the Sea and Spector: Reconciling Port and Flag State Control over Cruise Ship
onboard Environmental Procedures and Policies' (2007) 18 Duke Environmental Law and Policy Forum 215 at
221.
23
Bernard H. Oxman, Jurisdiction of States (Heidelberg and Oxford University Press, 2010) page 2.
24
Haijiang Yang, Jurisdiction of the Coastal State over Foreign Merchant Ships in Internal Waters and the
Territorial Sea (Springer, 2006).
25
Ibid.
26
R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) page 344; The
use of the term ‘jurisdiction’ has various connotations under international law. See generally Haijiang Yang,
Jurisdiction of the Coastal State over Foreign Merchant Ships in Internal Waters and the Territorial Sea
(Springer, 2006).
27
R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) page 12; The
third category is most probably universal jurisdiction. Under the principle of universal jurisdiction, a State must
ensure that vessels flying their flag do not undertake universally deplored crimes such as piracy and slavery. J.
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The legislative or enforcement jurisdiction that a State has in respect of a particular vessel
varies depending on whether it is a flag, coastal or port State.28 According to the LOS
Convention, the enforcement jurisdiction of flag States is mandatory, whereas enforcement
by port or coastal States is considered discretionary.29 However, prescriptive jurisdiction is
discretionary for all flag, port and coastal States.

The LOS Convention places important limitations on the prescriptive and enforcement
jurisdiction of coastal and port States compared to flag States.30 The LOS Convention
provides a ‘package deal’ for securing overall agreement, with minimum standards for flag
States and maximum standards for coastal and port States. The stipulation of these minimum
and maximum standards is vital to achieving the basic objective of the LOS Convention,
which is to establish ‘[l]egal order for the seas and oceans [to] promote the peaceful use of
the sea and oceans’.31

N. K. Mansell, An Analysis of Flag State Responsibility from an Historical Perspective: delegation or
derogation? (PhD Thesis, University of Wollongong 2007) page 27; Due to the overwhelming State interest in
the freedom of the seas and flag State sovereignty over vessels, the international community has yet to raise
environmental concerns to a level that would justify universal jurisdiction over the prevention of vessel source
pollution. Erik Jaap Molenaar, Coastal State Jurisdiction Over Vessel-Source Pollution (Kluwer Law
International, 1998) page 85; Christopher P. Mooradian, 'Protecting "Sovereign Rights": The Case For Increased
Coastal State Jurisdiction Over Vessel-Source Pollution in The Exclusive Economic Zone' (2002) 82 Boston
University Law Review 767 at 792.
28
R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) page 344; Kari
Hakapaa, Erik Franckx and Erik Jaap Molenaar, 'Final Report of Committee on Coastal State Jurisdiction
Relating to Marine Pollution' (Paper presented at the International Law Association Conference, London, 25
July 2000) page 45.
29
Articles 217 and 218 of the LOS Convention.
30
Jeroen Bergh et al, 'Exotic harmful algae in marine ecosystem: an integrated biological - economic- legal
analysis of impacts and policies' (2002) 26(1) Marine Policy 59 at 69; The LOS Convention attempts to balance
the competing interests of the three categories of States. Erik Jaap Molenaar, Coastal State Jurisdiction Over
Vessel-Source Pollution (Kluwer Law International, 1998) pages 50-54.
31
Preamble to the LOS Convention.
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4.4 FLAG STATE PRESCRIPTIVE JURISDICTION IN THE LOS CONVENTION
OVER THE PREVENTION OF VESSEL SOURCE POLLUTION
Broadly, the LOS Convention requires flag States to protect the marine environment from
pollution in three main ways. The first is the explicit obligation to protect and preserve the
marine environment. Flag States have a general duty not to pollute the marine environment
and must not condone the actions of nations that do.32 The second and most critical obligation
is the fundamental commitment of flag States to prescribe laws, regulations and standards in
order to achieve the first duty of protecting the marine environment.33 The third obligation is
to enforce, at the national level, international standards that have been agreed upon for
protecting the marine environment.34

The following section analyses the general obligation of flag States to protect the marine
environment, as well as the prescriptive jurisdiction of flag States for the protection and
preservation of the marine environment from vessel source pollution, as provided in the LOS
Convention.35 The jurisdiction to enforce laws and regulations made by flag States is
analysed in Chapter Five.

4.4.1 The General Obligation to Protect and Preserve the Marine Environment from
Vessel Source Pollution
The LOS Convention explicitly requires State parties to design measures to minimise vessels
polluting the marine environment. States are required to take measures aimed at preventing
32

Article 194 of the LOS Convention; Christopher C. Joyner, 'The international ocean regime at the new
millennium: a survey of the contemporary legal order' (2000) 43 Ocean & Coastal Management 163 at 192.
33
Article 211 of the LOS Convention.
34
Article 194 of the LOS Convention; Christopher C. Joyner, 'The international ocean regime at the new
millennium: a survey of the contemporary legal order' (2000) 43 Ocean & Coastal Management 163 at 192.
35
Flag State jurisdiction under the LOS Convention is not limited to the protection and preservation of the
marine environment. It also extends to registration requirements, conditions of registry, exploitation of living
resources, exploitation of non-living resources and scientific research. Such issues are not analysed in this thesis
as they do not have direct relevance to State jurisdiction over the protection and preservation of the marine
environment from vessel source pollution.
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accidents and dealing with emergencies, ensuring the safety of operations at sea, as well as
regulating the design, construction, equipment, operation and manning standards on vessels.36
These measures seek to prevent, reduce and control pollution of the marine environment from
the “release of toxic, harmful or noxious substances, especially those which are persistent...
from or through the atmosphere and dumping” to the fullest possible extent.37

The measures taken by States to minimise vessel source pollution must also prevent
intentional and unintentional discharges to the sea. 38 Some authors argue that the LOS
Convention prohibits the intentional discharge of pollutants that are produced due to the
normal operation of vessels into the marine environment.39 However, the LOS Convention
does permit operational discharges from vessels, provided that such discharges do not result
in pollution or cause deleterious harm to living resources and the marine environment.
According to the LOS Convention, pollution of the marine environment only occurs when:

the introduction by man, directly or indirectly, of substances or energy into the marine
environment, including estuaries…results or is likely to result in such deleterious
effects as harm to living resources and marine life, hazards to human health,
hindrance to marine activities, including fishing and other legitimate uses of the sea,
impairment of quality for use of sea water and reduction of amenities.40

36

Article 194(3)(b) of the LOS Convention.
Article 194(3)(a) of the LOS Convention.
38
Article 194(3)(b) of the LOS Convention.
39
See for example, Erik Jaap Molenaar, Coastal State Jurisdiction Over Vessel-Source Pollution (Kluwer Law
International, 1998) page 53; Molenaar’s statement is in reference to Article 194 of the LOS Convention;
Operational discharges from vessels are analysed in Chapter Five of this thesis.
40
Article 1(4) of the LOS Convention; The use of general terms such as “harm”, “hazards”, “hindrance”,
“impairment”, “reduction” and “amenities” in the definition allow for multiple interpretations. In this regard, see
Erik Jaap Molenaar, Coastal State Jurisdiction Over Vessel-Source Pollution (Kluwer Law International, 1998)
page 53; The inclusion of “energy” in Article 1(4) of the LOS Convention can be read as an indication that
negotiators of the Third United Nations Conference on Law of the Sea were aware of the threat to the marine
environment from light and noise energy, as well as vibrations from explosive devices. Meinhard Doelle,
'Climate Change and the Use of the Dispute Settlement Regime of the Law of the Sea Convention' (2006) 37
37
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Three issues are particularly evident from the above definition of ‘marine pollution’. First,
the definition of marine pollution is action-oriented (it focuses on the “introduction” of
certain substances or energy) as well as being effect-oriented (by requiring that such
introduction result in “deleterious effects”).41 Second, the definition of marine pollution is
based on a ‘probability formula’, as in a broad sense, pollution not only exists when
“deleterious effects” actually occur, but also when pollution is likely to eventuate.42

Third, despite this rather broad interpretation of marine pollution, in the context of the LOS
Convention marine pollution can only result from human behaviour. Therefore, seepage from
the seabed, for example, which results or is likely to result in deleterious effects as harm to
living resources and marine life, hindrance to marine activities and impairment of the quality
for sea water, cannot be considered marine pollution.43

4.4.2 The Obligation of Flag States to Formulate National Laws for the Prevention of
Vessel Source Pollution
The likelihood of flag States discharging their duties under international law is largely
dependent on the existence of robust legislation which mandates strict compliance by
vessels.44 The LOS Convention requires flag States to formulate national laws for the
prevention of vessel source pollution in three articles. The first is the obligation in Article 211
of the LOS Convention for flag States to “adopt laws and regulations for the prevention,

Ocean Development & International Law 319; The LOS Convention does not contain a definition of the word
sea or the expression marine environment. Nor is a definition provided for the expression prevent, reduce and
control pollution, which is used repeatedly in Part XII of the LOS Convention.
41
M White, Australasian Marine Pollution Laws (The Federation Press, 2nd ed 2007); Erik Jaap Molenaar,
Coastal State Jurisdiction Over Vessel-Source Pollution (Kluwer Law International, 1998), page 16.
42
M White, Australasian Marine Pollution Laws (The Federation Press, 2nd ed 2007); Erik Jaap Molenaar,
Coastal State Jurisdiction Over Vessel-Source Pollution (Kluwer Law International, 1998), page 16.
43
Alan Khee-Jin Tan, Vessel-Source Marine Pollution: The Law and Politics of International Regulation
(Cambridge University Press, 2006).
44
P Burgherr, 'In-depth analysis of accidental oil spills from tankers in the context of global spill trends from all
sources' (2006) 140 Journal of Hazardous Material 245 at 245.
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reduction and control of pollution of the marine environment from vessels flying their flag or
of their registry”.45 Article 211 of the LOS Convention is the primary provision that regulates
pollution from vessels, as the prescriptive jurisdiction of flag States under the article applies
to the regulation of all types of vessel source pollution, i.e. pollution from the discharge of
oil, noxious liquid substances, packaged goods, garbage, sewage and emissions of harmful
substances to the atmosphere. Furthermore, Article 211 of the LOS Convention vigorously
encourages the proliferation of national laws and regulations, as the various paragraphs of the
article reference the adoption of laws more than seven times.

Second and more specifically, the LOS Convention requires flag States to formulate national
laws for the prevention of vessel source pollution from the emission of harmful substances
through vessel exhausts into the atmosphere. In this regard, Article 212 of the LOS
Convention provides that “States shall adopt laws and regulations to prevent, reduce and
control pollution of the marine environment from or through the atmosphere, applicable to
the air space under their sovereignty.” 46 Therefore, this requirement applies to the air space
above the territorial sea and archipelagic waters of flag States, as well as their internal
waters.47

Third and most importantly, flag States are obliged under Article 217 of the LOS Convention
to “adopt laws and regulations and take measures necessary to ensure compliance by vessels
flying their flag or of their registry”.48 This provision is particularly important as it provides
the jurisdiction for flag States to enforce laws and regulations in order to ensure compliance

45

Article 211(2) of the LOS Convention.
Article 212 of the LOS Convention.
47
See Chapter Seven for an analysis of State jurisdiction over the territorial sea and archipelagic waters; See
Chapter Six for an analysis of State jurisdiction over internal waters.
48
Article 217(1) of the LOS Convention.
46

83

CHAPTER FOUR

by vessels in accordance with laws and regulations adopted by the State. Flag State
enforcement jurisdiction is analysed in Chapter Five of this thesis.

Similar phrases to “other measures necessary” are provided in various articles of the LOS
Convention.49 However no guidance is provided in the LOS Convention on the scope of these
“other measures” or how they might be “necessary” for flag States to ensure compliance by
vessels. Therefore it is essential to analyse the meaning of the phrase “other measures
necessary” in the context of the LOS Convention.

In general, States may adopt their own interpretation of the phrase “other measures
necessary”, as long as they comply with the duties imposed by the LOS Convention.50
Articles of the LOS Convention that contain similar phrases to “other measures necessary”
are predominantly found in the section that provides flag State prescriptive jurisdiction, titled
‘International Rules and National Legislation to Prevent, Reduce and Control Pollution of the
Marine Environment’.51 Therefore, it can be argued that “other measures necessary” may
include government policies, guidelines and rules on flagging of ships52and the fixing of
conditions for the grant of its nationality53 in order to ensure a ‘genuine link’ between the flag
State and the vessels under its registry. 54 Such policies and guidelines generally complement
the laws adopted in accordance with the LOS Convention.

49

Articles 207(2), 208(2), 210(2) and 212(2) of the LOS Convention.
C. A. Harrington, 'Heightened Security: The need to incorporate Articles 3Bis(1)(A) and 8Bis(5)(E) of the
2005 Draft SUA Protocol into Part VII of the United Nations Convention on the Law of the Sea' (2007) 16(1)
Pacific Rim Law and Policy Journal 107 at 115.
51
Section 5 of Part XII of the LOS Convention.
52
Under Article 91 of the LOS Convention, every flag State has the right to develop its own criteria for flagging
vessels. Notwithstanding exceptional circumstance, a vessel may fly the flag of only one State throughout the
course of its journey, and may not change its flag during a voyage or while in a port of call. Article 92(2) of the
LOS Convention states that a ship flying more than one flag may be assimilated into a Stateless ship.
53
Article 91 of the LOS Convention.
54
A genuine link between the State and the vessel must be established under Article 91(1) of the LOS
Convention; The LOS Convention does not precisely define the concept of a ‘genuine link’. Therefore the
interpretation of ‘genuine link’ differs widely among States. C. A. Harrington, 'Heightened Security: The need
50
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Other measures necessary to ensure compliance by vessels may include the development of
criteria and procedures for payment of adequate compensation to individuals and
organisations that have been affected by a pollution incident.55 Other measures may also
include the development of guidelines to ensure recourse is available to affected parties
within the legal system of flag States in conjunction with a fund specifically designated to
provide adequate and prompt compensation in respect to damage caused by pollution to the
marine environment.56

In order to provide up-to-date responses to emerging needs for the protection and
preservation of the marine environment, laws, regulations, guidelines and procedures adopted
by States are to be re-examined from time to time as necessary.57 Furthermore, States are
required to cooperate in establishing appropriate scientific criteria for the formulation and
elaboration of laws and regulations for the prevention, reduction and control of pollution of
the marine environment,58 in order to encourage consistency in the national laws adopted by
flag States.

The obligation of flag States to formulate national laws is not limited to the prevention of
vessel source pollution. According to the LOS Convention, States must adopt laws and
regulations to prevent, reduce and control pollution of the marine environment from landbased sources,59 seabed activities subject to State jurisdiction,60 activities in the area,61 as well

to incorporate Articles 3Bis(1)(A) and 8Bis(5)(E) of the 2005 Draft SUA Protocol into Part VII of the United
Nations Convention on the Law of the Sea' (2007) 16(1) Pacific Rim Law and Policy Journal 107 at 114.
55
Article 235(3) of the LOS Convention.
56
Article 235(2) of the LOS Convention.
57
Articles 207(4), 208(5), 209(1), 210(4) and 211(1) of the LOS Convention.
58
Article 201 of the LOS Convention; The need for international cooperation in eliminating the effects of
pollution and preventing or minimising damage to the marine environment is also emphasised in Article 199 of
the LOS Convention.
59
Article 207(1) of the LOS Convention.
60
Article 208(1) of the LOS Convention.
61
By installations, structures and other devices as the case may be. Article 209(2) of the LOS Convention.
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as dumping,62 taking into account the internationally agreed rules, standards and
recommended practices.

4.5 THE OBLIGATION TO FORMULATE NATIONAL LAWS UNDER MARPOL
73/78
Flag States have a legal responsibility to adopt national laws in order to ensure that vessels
under their registry comply with generally accepted international rules and regulations
provided in multilateral conventions, such as MARPOL 73/78.63 Flag State jurisdiction over
the prevention of vessel source pollution is provided in the main text of MARPOL 73/78 and
its six annexes. The main text of MARPOL 73/78 provides two obligations for flag States in
this areas: they are (i) to formulate national laws to give effect to MARPOL 73/78; and (ii) to
exercise enforcement jurisdiction in order to levy legal and administrative sanctions on noncompliant vessels. This section will analyse the first obligation as it deals with the
jurisdiction of States to prescribe national laws to give effect to MARPOL 73/78. The second
obligation, which pertains to enforcement jurisdiction, will be analysed in Chapter Five of
this thesis.

Under MARPOL 73/78, States must adopt national legislation to give force to the
convention, thereby exercising jurisdiction for the protection and mitigation of vessel source
pollution.64 The national laws enacted by States must regulate various matters that fall within

62

Article 210(1) of the LOS Convention.
W. K. Talley, Regulatory Issues: The Role of International Maritime Institutions, Department of Economics,
Old
Dominion
University,
Norfolk,
Virginia
USA
<http://www.bpa.odu.edu/port/research/REGULATORYISSUES.doc> at 27 January 2010.
64
Yann-Huei Song, 'The Potential Marine Pollution Threat from Oil and Gas Development Activities in the
Disputed South China Sea/Spratly Area: A Role that Taiwan Can Play' (2008) 39 Ocean Development &
International Law 150 at 164; The obligation of States to protect and preserve the environment is confined by
the national rules and standards they adapt to conform with rules and standards established through competent
international organisations or diplomatic conferences. D. Dzidzornu and M. Tsamenyi, 'Enhancing International
63

86

CHAPTER FOUR

the scope of MARPOL 73/78.65 In this regard, MARPOL 73/78 states that national laws
shall:

give effect to the provisions of [the convention] and those Annexes thereto by which
they are bound, in order to prevent the pollution of the marine environment by the
discharge of harmful substances or effluents containing such substances in
contravention of the convention66

MARPOL 73/78 does not provide any guidance on the scope of national legislation required
to implement the convention. Therefore, State practices differ substantially in relation to
national laws adopted to give force to MARPOL 73/78 and the regulations provided in
applicable annexes to the convention. Furthermore, MARPOL 73/78 does not prohibit States
from prescribing laws and regulations over their own flagged vessels that exceed the
standards prescribed in the convention. However, while higher standards can be applied to a
State’s national vessels, they cannot be enforced against foreign vessels unless the relevant
standard has been raised at the international level, through the IMO.67

Various countries have adopted pollution prevention laws that give prescriptive effect to
generally accepted international rules and standards provided in MARPOL 73/78, such as

Control of Vessel-Source Oil Pollution Under the Law of the Sea Convention, 1982: A Reassessment' (1991)
University of Tasmania Law Review 270 at 281.
65
Article 11(1)(a) of MARPOL 73/78.
66
Article 1(1) of MARPOL 73/78.
67
R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) page 346;
Christian Pisani, 'Fair at Sea: The Design of a Future Legal Instrument on Marine Bunker Fuels Emissions
within the Climate Change Regime' (2002) 33 Ocean Development & International Law 57.
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periodic surveys and control of operational discharge.68 The generally accepted international
rules and standards provided in MARPOL 73/78 are analysed in Chapter Five of this thesis.

In Australia, for example, the Protection of the Seas (Pollution Prevention) Act 1983 (Cth)69
was enacted to give force to MARPOL 73/78. This piece of national legislation contains
extensive provisions in relation to the six categories of substances regulated by MARPOL
73/78.70 The Protection of the Seas (Pollution Prevention) Act 1983 provides detailed
technical standards on issues regulated by MARPOL 73/78, such as the discharge of oil or
oily mixtures into sea, the discharge of oil residues into sea, shipboard pollution emergency
plans, the carriage of harmful substances, the duty to report incidents involving certain
substances, cargo record books, as well as the cleaning of tanks of vessels. Furthermore the
Protection of the Seas (Pollution Prevention) Act 1983 provides regulations on placards
relating to requirements for the disposal of garbage, the power to require discharge of
pollutants at reception facilities and regulations for preventing air pollution. The Protection
of the Seas (Pollution Prevention) Act 1983 also sets out penalties, applicable upon
conviction, for violations of the Act.

National laws giving force to MARPOL 73/78 do not have to be as extensive as Australia’s
Protection of the Seas (Pollution Prevention) Act 1983. Indeed, some countries have enacted
relatively brief national laws to give effect to MARPOL 73/78. An example of this is the
Marine Environment Protection Law of the People’s Republic of China 1982.71 Chapter V of
68

W Quan, 'UNDP/GEF Project titled "Reducing Environmental Stress in the Yellow Sea Large Marine
Ecosystem". UNDP/GEF/YS/RWG-P.2/6' (Paper presented at the Second Meeting of the Regional Working
Group for the Pollution Component, Busan, Republic of Korea, November 7 2005).
69
Protection of the Sea (Prevention of Pollution from Ships) Act, 1983 (Cth) .
70
The six categories of substances are oil, noxious liquid substances in bulk, harmful substances carried by sea
in packaged form, sewage, garbage and air pollution from vessels.
71
Maritime Safety Administration of the People's Republic of China, Laws and Regulations (2010)
<http://en.msa.gov.cn/msa/features/root/1251421155489/1251421480354/1250129381543#5> at 19 January
2010.
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this Act concentrates on the prevention of vessel source pollution damage to the marine
environment. Chapter V consists of 11 relatively brief provisions which give force to
MARPOL 73/78 while providing regulations for the protection and preservation of the
marine environment from vessel source pollution.72

4.5.1 The Obligation of States to Communicate National Laws and Relevant
Information to the IMO under MARPOL 73/78
Several articles in MARPOL 73/78 set out the duties and responsibilities that States accept
when ratifying the convention.73 One of these duties is to notify the IMO of the laws that
have been enacted on the various matters within the scope of MARPOL 73/78. 74 The
communication shall include, among other things, specimens of certificates75 and lists of
reception facilities (including their location), 76 as well as reports on the application of the
convention77 and annual statistical reports of penalties imposed for infringements of
MARPOL 73/78 provisions.78

Various authors have concluded that most of the contracting parties to MARPOL 73/78 are
not complying with the obligation to communicate national laws and other relevant
information to the IMO.79 This raises some doubts with respect to the implementation of

72

Maritime Safety Administration of the People's Republic of China, Laws and Regulations (2010)
<http://en.msa.gov.cn/msa/features/root/1251421155489/1251421480354/1250129381543#5> at 19 January
2010.
73
Gerard Peet, 'International Co-operation to Prevent Oil Spills at Sea: Not Quite the Success It Should Be' in
Helge Ole Bergesen and Georg Parmann (eds), Green Globe Yearbook of International Co-operation on
Environment and Development (Oxford University Press, 1994) page 46.
74
Article 11(a) of MARPOL 73/78.
75
Article 11(c) of MARPOL 73/78.
76
Article 11(d) of MARPOL 73/78.
77
Article 11(1)(e) of MARPOL 73/78.
78
Article 11(f) of MARPOL 73/78; Gerard Peet, 'International Co-operation to Prevent Oil Spills at Sea: Not
Quite the Success It Should Be' in Helge Ole Bergesen and Georg Parmann (eds), Green Globe Yearbook of
International Co-operation on Environment and Development (Oxford University Press, 1994) page 47.
79
For example, Gerard Peet, 'International Co-operation to Prevent Oil Spills at Sea: Not Quite the Success It
Should Be' in Helge Ole Bergesen and Georg Parmann (eds), Green Globe Yearbook of International Cooperation on Environment and Development (Oxford University Press, 1994) page 47.

89

CHAPTER FOUR

MARPOL 73/78 requirements by States. There may be various reasons for the lack of
compliance with the reporting requirements under MARPOL 73/78. For example, there may
be no information to report to the IMO because no discharges have been detected, or no
vessels flying the flag of State parties have been involved in discharges. In this situation, it
might seem logical not to send any reports because no discharges have been detected.80
However, in order for an assessment of the effectiveness of MARPOL 73/78 to be conducted,
it is important that reports stating that no alleged discharges have been detected be submitted
to the IMO. The second reason may possibly be that States have been active with respect to
the implementation of MARPOL 73/78, but have not submitted any reports to the IMO.81

4.6 THE IMPLEMENTATION OF FLAG STATE PRESCRIPTIVE JURISDICTION
BY THE MALDIVES
Before analysing flag State prescriptive jurisdiction under the national laws of Maldives, it is
essential to answer the following two questions: (i) Which Maldivian government agency is
the flag State authority?; and (ii) What are the functions of the flag State authority? Some
authors argue that it is not necessary to answer the first question, as the real focus should be
on the governance (i.e. functionality) of the responsible agency, rather than the government
agency itself (i.e. the responsible agency with jurisdictional authority).82

80

Gerard Peet, 'International Co-operation to Prevent Oil Spills at Sea: Not Quite the Success It Should Be' in
Helge Ole Bergesen and Georg Parmann (eds), Green Globe Yearbook of International Co-operation on
Environment and Development (Oxford University Press, 1994) page 47.
81
Ibid.
82
For example Marcus B. Lane, 'Strategic coastal governance issues in Fiji: The challenges of integration'
(2008) 32 Marine Policy 856 at 858.
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4.6.1 Functions of the Flag State Authority of the Maldives
The Department of Transport, which forms part of the Ministry of Transport and
Environment, is the flag State administration83 or authority of Maldives.84 The Department of
Transport has the function of regulating, among other things, vessel traffic services,
international cooperation in maritime affairs, maritime search and rescue operations,
navigational warnings and notices, hydrographic surveys, navigation aids, the prevention of
pollution from vessels, as well as the safe carriage of dangerous goods.85 The Department of
Transport is also responsible for training, examining and certifying seafarers, issuing
passports to seafarers, flag State control and port State control. 86 The discharge of these
functions is entrusted to the Chairman of the Department of Transport, under whom a
Director for Maritime Transport is appointed. In terms of marine environmental protection,
the Director for Maritime Transport is responsible for the safe, sustainable and
environmentally sound operation of vessels registered to fly the flag of Maldives.87

4.6.2 The Flag State Jurisdiction to Formulate Laws on Pollution Prevention
Under Presidential Decree No.138/2009/35, the flag State of Maldives must formulate laws
to regulate the use of natural resources and the navigation of vessels within the maritime
zones of Maldives, 88 as well as to protect the marine environment of Maldives.89
Furthermore, the Maldives is to formulate laws and regulations that give effect to and
facilitate the implementation of international conventions that the flag State has ratified or

83

The term Administration is defined in Article 2(5) of MARPOL 73/78 as “the Government of the State under
whose authority the vessel is operating”.
84
Article 1 of the Draft Navigation Act.
85
Information provided to the author during a field visit to Maldives in December 2008 by the Department of
Transport.
86
Information provided to the author during a field visit to Maldives in December 2008 by the Department of
Transport.
87
Information provided to the author during a field visit to Maldives in December 2009 by the Department of
Transport.
88
Article 37 of Presidential Decree No.138/2009/35.
89
Article 1 of Presidential Decree No.138/2009/35.
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acceded to on behalf of the government of Maldives,90 as well as ensuring that policies and
guidelines are adopted to enhance compliance by vessels with international obligations.91
These laws, regulations, policies and guidelines are to be based on the best available data and
scientific research. 92

In relation to the marine environment, Articles 2 and 3 of the Environment Protection and
Preservation Act 1993 provide pertinent Executive agencies, including the flag State, with the
jurisdiction to adopt and enforce guidelines and policies for the protection and preservation of
the marine environment.93 There is currently no legislation in the Maldives implementing flag
State prescriptive jurisdiction for the protection and preservation of the marine environment
from vessel source pollution. However, as shown in Chapter Three, the Draft Navigation Act
(when enacted) will provide the basis for the Maldives to meet its obligations under the LOS
Convention and MARPOL 73/78. The Draft Navigation Act imposes a requirement on the
Maldives to adopt laws, regulations and guidelines related to maritime navigation, and to
implement obligations that arise under international conventions ratified by the Maldives,
including those conventions that seek to prevent vessel source pollution.94

The Draft Environment Protection Act also maintains the requirement to formulate policies
and guidelines for the protection and preservation of the environment in accordance with the
needs of the country. 95 The draft act requires the Maldives to “make regulations for all

90

Article 44 of Presidential Decree No.138/2009/35; Article 44 of the Decree states: “The Department of
Transport is responsible to participate in international maritime conventions on behalf of the Government of
Maldives and develop subsequent laws, policies, regulations and guidelines for effective implementation of such
conventions.”
91
Article 15(b) of the Draft Environment Protection Act.
92
Article 37 of Presidential Decree No.138/2009/35.
93
Articles 2 and 3 of the Environment Protection and Preservation Act 1993.
94
Article 65 of the Draft Navigation Act.
95
Articles 2 and 6(a) of the Draft Environment Protection Act.
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matters prescribed under the Act”.96 Importantly, the Maldives is given the power under the
Draft Environment Protection Act to formulate laws to give effect to international
conventions and agreements that the Maldives has ratified or acceded to, including
international conventions and agreements on environmental protection.97 Legislative
proposals are to be submitted to the Parliament in relation to bi-lateral or multi-lateral
conventions that the country is party to.98 The policies, regulations, guidelines and legislative
proposals must be based on scientific and environmental principles and take into account the
practicality and availability of appropriate technology.99

From the above analysis of Maldivian national laws on flag State prescriptive jurisdiction, it
can be argued that the applicable national laws do fulfil the State obligation to prescribe laws
for the protection and preservation of the marine environment. However, there appears to be
some gaps in the implementation of applicable international conventions which need to be
addressed. Indeed, the national legal framework does not provide any obligation to formulate
laws specifically designed to prevent vessel source pollution from substances such as oil,
noxious liquid substances, packaged goods, garbage and sewage, as provided in the LOS
Convention100 and MARPOL 73/78.101 However, as the Draft Environment Protection Act
requires the formulation of laws to prevent the emission of substances that deplete the ozone
layer within special pollution prevention areas,102 it could be argued that the Maldives has an
obligation to formulate laws to prevent the emission of harmful substances from the exhausts
of vessels under flag State jurisdiction in special pollution prevention areas.

96

Article 37(a) of the Draft Environment Protection Act.
Articles 6(g) and 29(2)(1) of the Draft Environment Protection Act.
98
Article 29(a-1) of the Draft Environment Protection Act.
99
Article 15(b) of the Draft Environment Protection Act.
100
See analysis of Articles 211(2) and 212 of the LOS Convention in Section 4.4.2 of Chapter Four.
101
Article 11(1)(a) of MARPOL 73/78.
102
See analysis of Article 10(b)(1) and 12(a) of the Draft Environment Protection Act in Section 3.4.1 of
Chapter Three.
97
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Furthermore, the national legal framework does not obligate the flag State to adopt laws and
regulations which allow the Maldives to take “other measures necessary” to prevent vessel
source pollution. These measures could include the formulation of government policies,
guidelines and rules governing the flagging of vessels (to ensure compliance by vessels), or
procedures for payment of adequate compensation to parties that have been affected by a
pollution incident, as provided by the LOS Convention. 103 In addition, none of the applicable
national laws impose a requirement on Maldives to fulfil the international obligation to
communicate the text of its laws and other relevant documents to the appropriate
international organisation. 104

4.7 CONCLUSION
This chapter has analysed flag State prescriptive jurisdiction under the LOS Convention and
MARPOL 73/78 for the protection and preservation of the marine environment from vessel
source pollution. Indeed, the chapter has demonstrated that the LOS Convention and
MARPOL 73/78 provide obligations for flag States to formulate laws and regulations for the
protection and preservation of the marine environment from vessel source pollution.

The chapter has also analysed the national laws of Maldives applicable to the protection and
preservation of the marine environment, while identifying the gaps that exist between the
international legal framework and the current and proposed national laws of Maldives. It is
evident from the above discussion that the national laws of Maldives do fulfil the general
obligation to prescribe laws for the protection and preservation of the marine environment.
However, these national laws fall short of implementing the obligation to formulate laws
specifically designed to prevent vessel source pollution from substances such as oil, noxious

103
104

See Section 4.4.2 of this chapter.
Article 11(a) of MARPOL 73/78. See Section 4.5.1 of this chapter.
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liquid substances, packaged goods, garbage and sewage, as required by applicable
international conventions. Furthermore, the national laws fall short of implementing the
obligation under international conventions to formulate policies and guidelines to ensure
compliance by vessels, as well as the obligation to communicate the text of laws and other
relevant information to the appropriate international organisation.
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CHAPTER FIVE

FLAG STATE ENFORCEMENT JURISDICTION
over THE PREVENTION OF VESSEL SOURCE POLLUTION

5.1 INTRODUCTION
The main cause of vessel source pollution incidents is a lack of enforcement of the
obligations that exist under international conventions by flag States.1 International law
provides rights for flag States to exercise prescriptive jurisdiction over vessels under their
flag or of their registry despite the location of the vessels. As a consequence of these rights,
flag States are obliged to exercise enforcement jurisdiction2 at the national level in

1

Other significant causes of vessel source pollution incidents are inexpensive and untrained labour onboard
vessels. Edwin Anderson, 'The Nationality of Ships and Flags of Convenience: Economics, Politics and
Alternatives' (1997) 29 Tulane Maritime Law Journal 139 at 162; Pfeil confirms Anderson’s observation. Julia
Pfeil, The Torrey Canyon (Max Planck Institute for Comparative Public Law and Oxford University Press,
2006); Human error is also a primary cause of marine accidents; The Canadian Coast Guard’s statistics illustrate
that human error is responsible for approximately 75% of oil spills. Inho Kim, 'Ten years after the enactment of
the Oil Pollution Act of 1990: a success or a failure' (2002) 26 Marine Policy 197 at 200; Other factors
contributing to vessel source pollution incidents include old vessels, a marketplace looking for cheap freight
rates, a lax vessel inspection system, injudicious or incompetent bureaucrats, as well as the unforgiving power of
nature. Michael G. Chalos, 'Should I Go Down With The Ship, Or Should I Rot In Jail – A Modern Master’s
Dilemma' (2003) (132) Maritime Studies 1 at 3; Kai W. Wirtz and Xin Liu, 'Total oil spill costs and
compensations' (2006) 33(1) Maritime Policy and Management 49 at 55.
2
Camille Goodman, 'The Regime for Flag State Responsibility in International Fisheries law- Effective Fact,
Creative Fiction, or Further Work Required?' (2009) 23 Australian and New Zealand Maritime Law Journal 157
at 157.
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accordance with internationally agreed-upon standards, for the protection of the marine
environment.3

The scope and content of flag State obligations over the exercise of enforcement jurisdiction
under international law have grown exponentially over time.4 International law provides
detailed technical standards that flag States are required to enforce for the protection and
preservation of the marine environment from vessel source pollution.5 This chapter will
analyse flag State enforcement jurisdiction and the obligations provided in the LOS
Convention and MARPOL 73/78 for the prevention of vessel source pollution. Furthermore,
the chapter will examine the gaps that exist between the applicable provisions in the LOS
Convention and MARPOL 73/78, and the Maldivian national laws with respect to the
exercise of flag State enforcement jurisdiction.

5.2

FLAG

STATE

ENFORCEMENT

JURISDICTION

UNDER

THE

LOS

CONVENTION AND MARPOL 73/78 OVER THE PREVENTION OF VESSEL
SOURCE POLLUTION
Both the LOS Convention and MARPOL 73/78 rely on flag States6 as the primary agent to
implement their respective obligations over vessels engaged in international navigation.7 Flag
States must ensure that the responsibilities of enforcement are fulfilled on a reasonable and
3

Christopher C. Joyner, 'The international ocean regime at the new millennium: a survey of the contemporary
legal order' (2000) 43 Ocean & Coastal Management 163 at 192.
4
See generally David Anderson, 'The Roles of Flag States, Port States, Coastal States and International
Organisations in the Enforcement of International Rules and Standards Governing the Safety of Navigation and
the Prevention of Pollution from Ships Under the UN Convention of the Law of the Sea and other International
Agreements' (1998) 2 Singapore Journal of International & Comparative Law 557.
5
Ibid.
6
Haijiang Yang, Jurisdiction of the Coastal State over Foreign Merchant Ships in Internal Waters and the
Territorial Sea (Springer, 2006); L.C. Sahatjian and D.E. Joseph, 'MARPOL - An Adequate Regime?: A
Questioning Look at Port and Coastal State Enforcement' (Paper presented at the International Oil Spill
Conference, Washington, 1998) at 2.
7
Andrew Griffin, 'MARPOL 73/78 and Vessel Pollution: A Glass Half Full or Half Empty?' (1994) 1(2)
Indiana Journal of Global Legal Studies 489 at 501.
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practicable basis in accordance with the LOS Convention, MARPOL 73/78 and compatible
internal laws.8

The LOS Convention and MARPOL 73/78 provide six obligations that flag States are
required to enforce over vessels entitled to fly their flags in relation to the protection and
preservation of the marine environment from vessel source pollution. They are: (i) the
obligation to regulate the discharge of pollutants from vessels; (ii) the obligation to detect
unlawful discharges from vessels; (iii) the obligation to conduct statutory surveys to ensure
that vessels comply with laws on the prevention of pollution; (iv) the obligation to issue and
endorse shipboard documentation; (v) the obligation to ensure that harmful substances are
appropriately packaged, labelled and stowed onboard vessels; and (vi) the obligation to
investigate reports of non-compliance by vessels under their registry by other States. Each of
these obligations will now be analysed below.

5.2.1 The Obligation to Regulate Discharge of Pollutants from Vessels
States are required to implement measures to minimise, to the fullest possible extent, the
release of (or discharge of) toxic, harmful or noxious substances from vessels. 9 Despite this
general obligation in the LOS Convention to minimise pollution from vessels, the treaty does
not provide specific technical standards to guide States in this regard. Rather, the technical

8

Article 94(2) of the LOS Convention. Under this article, flag States must exercise jurisdiction under their
internal laws over vessels flying their flag; Mary George, 'Transit Passage and Pollution Control in Straits under
the 1982 Law of the Sea Convention' (2002) 33 Ocean Development & International Law 189; It is a serious
problem that States fail to implement and enforce international treaties such as MARPOL 73/78 and the LOS
Convention; Peet has argued that the most serious problem at present is the implementation and enforcement of
international treaties such as MARPOL 73/78 and the LOS Convention by States, rather than the need to
develop new international regulations. Gerard Peet, 'International Co-operation to Prevent Oil Spills at Sea: Not
Quite the Success It Should Be' in Helge Ole Bergesen and Georg Parmann (eds), Green Globe Yearbook of
International Co-operation on Environment and Development (Oxford University Press, 1994) page 51.
9
Article 194(3) of the LOS Convention.
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standards regulating the discharge of pollutants from vessels are contained in the six annexes
of MARPOL 73/78.10

Each annex of MARPOL 73/78 provides detailed technical standards tailored for a particular
substance or category of substances, namely oil, noxious liquid substances carried in bulk,
dangerous goods carried in packaged form, sewage, garbage and harmful substances emitted
through vessel exhausts. Annexes I and II regulate the discharge of oil and noxious liquid
substances carried in bulk and must be implemented by all State parties to MARPOL 73/78.11
However, the regulations in Annexes III, IV, V and VI are not legally binding on all flag
States. Instead, States have the discretion to choose some, all or none of the subsequent four
annexes of MARPOL 73/78.

12

For the purpose of analysis in this chapter, the detailed

regulations in the six annexes of MARPOL 73/78 have been classified into four broad
categories of substances. They are: (i) oil; (ii) noxious and harmful substances (both liquid
and packaged); (iii) garbage and sewage; and (iv) harmful substances emitted through vessel
exhausts.

10

MARPOL 73/78 seeks to reduce vessel source pollution by requiring flag States to regulate the discharge of
pollutants from vessels. Andrew Griffin, 'MARPOL 73/78 and Vessel Pollution: A Glass Half Full or Half
Empty?' (1994) 1(2) Indiana Journal of Global Legal Studies 489 at 496.
11
Although Annex II is mandatory, the 1978 Protocol separated it from Annex I and allowed States to defer
implementation of Annex II, as Annex II was lacking in State support for at least three years after the Protocol’s
entry into force. The delay in implementing Annex II was to facilitate the ratification of MARPOL 73/78 by
States and its entry into force. Alan Khee-Jin Tan, Vessel-Source Marine Pollution: The Law and Politics of
International Regulation (Cambridge University Press, 2006) page 138.
12
Article 14(1) of MARPOL 73/78; To complement the six Annexes, two protocols were adopted, dealing with
Reports on Incidents involving Harmful Substances and Arbitration. Articles 8 and 10 of MARPOL 73/78
respectively give effect to the two protocols; Annex VI was added to MARPOL 73/78 by the 1997 Protocol to
the Convention; Annexes to MARPOL 73/78 are generally developed in response to vessel source pollution
incidents. See E Gold, 'Liability and Compensation for Ship-Source Marine Pollution: The International System'
in Helge Ole Bergesen, Georg Parmann and Øystein B. Thommessen (eds), Yearbook of International Cooperation on Environment and Development 1999/2000 (Earthscan Taylor & Francis Group, 2000) ; and G
Mattson, 'MARPOL 73/78 and Annex I: An Assessment of its Effectiveness' (2006) 9 Journal of International
Wildlife Law and Policy 175 at 189.
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5.2.1.1 The Obligation to Regulate Discharge of Oil and Oily Waste from Vessels
Oil pollution poses a major threat to marine species and the environment.13 The occurrence of
oil spills at sea, and the subsequent damage to coastlines around the world, is a high profile
issue that attracts a great deal of public scrutiny.14

Vessels discharge oil residues into the marine environment as part of their normal
operations.15 There are two types of oily residues or waste that accumulate on vessels as part
of their normal operations - oily bilge wastes and oily sludge wastes. Oily bilge wastes
develop when the drippings of oil from the complex machinery aboard a vessel collect and
mix with seawater in the bilge (bottom) of the vessel.16 A thick and oily waste, often referred
to as sludge, is produced as a by-product of the fuel and lube oil purification processes
needed for the operation of the vessel. 17 The handling of oily waste is a constant challenge for
vessel operators because it is continually produced, and the operation and maintenance of
pollution prevention equipment takes time and effort. Additionally, shore based disposal
options can be costly. This has led some vessels to discharge oily waste overboard.18

13

W. K. Talley, D. Jin and H. Kite-Powell, 'Post OPA-90 vessel oil spill differentials: transfers versus vessel
accidents' (2004) 31(3) Maritime Policy and Management 225; “Oil” is defined in Regulation I of Annex I of
MARPOL 73/78 as “petroleum in any form including crude oil, fuel oil, sludge, oil refuse and refined
products”; In this context, oil includes fuel carried as bunker and fuel utilised for the propulsion of vessels and
machinery.
14
Gold states that “The media love maritime accidents, which are gripping and exciting and provide great video
images – permitting reporters, totally untrained in maritime matters, to embarrass government officials and
politicians. If oil pollution is involved, all the better!”. E Gold, 'Liability and Compensation for Ship-Source
Marine Pollution: The International System' in Helge Ole Bergesen, Georg Parmann and Øystein B.
Thommessen (eds), Yearbook of International Co-operation on Environment and Development 1999/2000
(Earthscan Taylor & Francis Group, 2000) page 31.
15
J.J Opaluch, 'Marine Pollution and Environmental Damage Assessment: Introduction' (1987) 4 Marine
Resource Economics 151; David O’Connell, Port State Control: International cooperation on marine pollution
enforcement
(2009)
U.S.
Coast
Guard
Office
of
Maritime
and
International
law
<http://www.uscg.mil/proceedings/summer2009/articles/58_O'Connell_Port%20State%20Control.pdf> at 24
May 2011 page 59.
16
David O’Connell, Port State Control: International cooperation on marine pollution enforcement (2009) U.S.
Coast
Guard
Office
of
Maritime
and
International
law
<http://www.uscg.mil/proceedings/summer2009/articles/58_O'Connell_Port%20State%20Control.pdf> at 24
May 2011 page 59.
17
Ibid.
18
Ibid.
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The disposal of excessive levels of oil by vessels is often incompatible with other users of the
marine environment, such as the general public. Indeed, the environment and the public are
better served through the reduction or prevention of oil releases from vessels,19 rather than
through subsequent clean up and restoration actions. 20 This section analyses the regulations
provided in Annex 1 of MARPOL 73/78 that are designed to reduce the discharge of oil and
oily waste into the marine environment from vessels.

Many techniques have been developed to facilitate the discharge of oil by vessels both at sea
and along coastlines.21 These techniques and the general effects of oil on the marine
environment are not addressed in this thesis as they are not directly relevant to flag State
enforcement jurisdiction for the protection and preservation of the marine environment from
vessel source pollution. A complete account of the effects of various types of oil on the
marine environment is provided by Mattson.22

In general, the applicability of MARPOL 73/78 depends on the size, type and age of vessels.
Flag States may exempt certain classes of vessels from the technical provisions contained in
the Annexes of MARPOL 73/78.23 However, such exemptions must be duly publicised and
communicated to the IMO.24 As a basic rule, Annex I of MARPOL 73/78 applies to oil

19

J.F. Leeder and L Cooper, 'Bunker Fuel Weathering Study' (Australia Maritime Safety Authority, 2005) page

6.
20

Roger C. Helm, R. Glenn Ford and Harry R. Carter, 'The Oil Pollution Act of 1990 and Natural Resource
Damage Assessment' (2006) (34) Marine Ornithology 99.
21
One such technique is Bioremediation. See N.C. Duke, Burns K.A. and R.P.J. Swannell, 'Research into the
Bioremediation of Oil Spills in Tropical Australia: with particular emphasis on oiled mangrove and salt marsh
habitat' (Australian Institute of Marine Science and AEA Technology UK, 1999) page 18.
22
See G Mattson, 'MARPOL 73/78 and Annex I: An Assessment of its Effectiveness' (2006) 9 Journal of
International Wildlife Law and Policy 175; See also Meese for the ecological effects of oil in the marine
environment. Section B of Sally A. Meese, 'When Jurisdictional interests collide: International, domestic, and
state efforts to prevent vessel source oil pollution' (1982) 12(1) Ocean Development & International Law 71 at
77; An in-depth description of the behaviour of spilled oil is provided by Tanker Owners Pollution Federation
Ltd (ITOPF), <www.itopf.com> at 25 May 2011.
23
Regulations 3.1, 3.3, 3.4 and 3.5 of Annex I of MARPOL 73/78.
24
Regulation 3.2 of Annex I of MARPOL 73/78.
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tankers of 150 gross tonnage and above, and other vessels (non tankers) of 400 gross tonnage
and above.25

Flag States have an obligation to enforce the operational discharge standards prescribed in
Annex I of MARPOL 73/78 applicable to tankers and non tankers. The standard provides that
a tanker may not leak more than l/30,000th of its total carrying capacity into the ocean.26
Furthermore, the rate at which oil may be discharged from a tanker must not exceed thirty
litres per mile travelled.27 Annex I of MARPOL 73/78 also provides that a tanker must not
discharge any oil whatsoever within fifty miles of the nearest land or in certain special
areas.28 For non tankers, the standards are not as stringent.29

Flag States also have an obligation to enforce the maximum allowable discharge rate (or the
Instantaneous Rate of Discharge30) of 15 parts per million (ppm) 31 while non tankers are en
route32 outside special areas.33 With the exception of the maximum rate of allowable
discharge in Annex I of MARPOL 73/78, flag States have power to approve the discharge of
substances containing oil into the sea, for the purpose of combating specific pollution
incidents in order to minimise damage to the marine environment from oil pollution. 34

25

Regulation 2.1 of Annex I of MARPOL 73/78.
Regulation 34.2.5 of Annex I of MARPOL 73/78.
27
Regulation 34.2.4 of Annex I of MARPOL 73/78.
28
Regulation 34.2.2 of Annex I of MARPOL 73/78.
29
Regulations 15 to 17 of Annex I of MARPOL 73/78; Andrew Griffin, 'MARPOL 73/78 and Vessel Pollution:
A Glass Half Full or Half Empty?' (1994) 1(2) Indiana Journal of Global Legal Studies 489.
30
Regulation 1.12 of Annex I of MARPOL 73/78 defines: “instantaneous rate of discharge of oil” as “the rate of
discharge of oil in litters per hour at any instant divided by the speed of the ship in knots at the same instant.”
31
Regulation 15.2.3 of Annex I of MARPOL 73/78; Parts per million (ppm) means parts of oil per million parts
of water by volume. Regulation 1.29 of Annex I of MARPOL 73/78.
32
Regulation 15.2.1 of Annex I of MARPOL 73/78; En route means that the vessel is underway at sea on a
course or courses, including deviation from the shortest direct route, which is as far as practicable for navigation
purposes. Regulation I of Annex II of MARPOL 73/78.
33
Regulation 15A of Annex I of MARPOL 73/78; “Special areas” means “a sea area where, for recognised
technical reasons in relation to its oceanographical and ecological condition and to the particular character of its
traffic, the adoption of special mandatory methods for the prevention of sea pollution by oil is required”.
Regulation 1(11) of Annex I of MARPOL 73/78.
34
Regulation 4.3 of Annex I of MARPOL 73/78.
26
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Flag States must ensure that vessels are equipped with shipboard technology to manage and
retain onboard oil residues that exceed the maximum level that be released into the marine
environment under Annex I of MARPOL 73/78.35 Oil residues not meeting the relevant
standards of MARPOL 73/78 must be retained onboard for subsequent disposal into shore
reception facilities.36 It is generally accepted that the regulation of shipboard gear and
discharge requirements prescribed in MARPOL 73/78 are the best means of preventing oil
pollution from vessels. 37

5.2.1.2 The Obligation to Regulate Discharge of Noxious Liquid Substances and Harmful
Substances in Packaged Form from Vessels
Although the number of oil spills from vessels is falling, spills from other pollutants such as
noxious liquid substances and harmful substances in packaged form38 are on the increase.39
Indeed, the threat of pollution from these particular substances, which are persistent in nature,
is substantial.40 There is a general consensus that noxious liquid substances carried in bulk
and harmful substances in packaged form could potentially be more toxic to the marine

35

Regulation 12 of Annex I of MARPOL 73/78. For example Regulation 12 of Annex I of MARPOL 73/78
states: “Every ship of 400 gross tonnage and above shall be provided with a tank or tanks of adequate capacity,
having regard to the type of machinery and length of voyage, to receive the oil residues (sludge) which cannot
be dealt with otherwise in accordance with the requirements of this Annex”.
36
Alan Khee-Jin Tan, Vessel-Source Marine Pollution: The Law and Politics of International Regulation
(Cambridge University Press, 2006) page 131.
37
See for example, D Pietri et al, 'The Arctic Shipping and Environmental Management Agreement: A Regime
for Marine Pollution' (2008) 36 Coastal Management 508.
38
Regulation 1 of Annex II of MARPOL 73/78 defines “Noxious Liquid Substances as “any substance indicated
in the Pollution Category column of Chapter 17 or 18 of the International Bulk Chemical Code or provisionally
assessed under the provisions of Regulation 6 as falling into category X, Y or Z”; Article 2 of MARPOL 73/78
defines a “harmful substance” as, “any substance which, if introduced into the sea, is liable to create hazards to
human health, to harm living resources and marine life, to damage amenities or to interfere with other legitimate
uses of the sea, and includes any substance subject to control by the present convention”.
39
Lloyds's
List,
Oil
Spill
from
Smaller
Vessels
on
the
Increase
(2009)
<http://www.lloydslist.com/ll/sector/casualty/article15372.ece> at 24 May 2011 page 2.
40
David Vanderzwaag, 'The Precautionary Principle and Marine Environmental Protection: Slippery Shores,
Rough Seas, and Rising Normative Tides' (2002) 33 Ocean Development & International Law 165; Vessels
carrying hazardous cargo may be regarded as inherently threatening to the coast of States. Kamal-Deen Ali,
'Legal and Policy Dimensions of Coastal Zone Monitoring and Control: The Case in Ghana' (2004) 35 Ocean
Development & International Law 179.
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environment and human health than oil. 41 Under Annexes II and III of MARPOL 73/78, flag
States must regulate the discharge of noxious liquid substances and harmful substances in
packaged form carried onboard vessels under their registry.42

The provisions in MARPOL 73/78 dealing with noxious liquid substances and harmful
substances in packaged form are extremely complex.43 The basic principle in Annexes II and
III of MARPOL 73/78 is that noxious liquid substances must be disposed in an
environmentally sound manner,44 while harmful substances carried in packaged form must
not be disposed at all. The total ban on the disposal of harmful substances carried in packaged
form is applicable to vessels at sea and in ports.

Annex II of MARPOL 73/78 introduced a system to control the discharge of noxious liquid
substances based on certain thresholds, such as the distance from land, the nature and
concentration of effluents and the depth of the sea at the place of discharge.45

MARPOL 73/78 stipulates three operational standards that flag States must enforce in regard
to the discharge of noxious liquid substances into the marine environment. The first standard

41

Alan Khee-Jin Tan, Vessel-Source Marine Pollution: The Law and Politics of International Regulation
(Cambridge University Press, 2006) page 133; Karim Saiful Md, 'Implementation of the MARPOL Convention
in Bangladesh' (2009) 6 Macquarie Journal of International and Comparative Environmental Law 51;
According to Charlebois, noxious liquid substances and harmful substances in packaged form present a higher
degree of hazard not only to the marine environment, but also to human heath. Patricia Charlebois, The Role of
International Instruments in Addressing Prevention, Preparedness and Response to Oil Pollution and the
Extension of These to Address the Challenge of Hazardous And Noxious Substances (HNS) (2008)
<http://www.iosc.org/papers/2008%20012.pdf> at 24 May 2011.
42
Amy E. Moen, 'Breaking Basel: The elements of the Basel Convention and its application to toxic ships'
(2008) 32 Marine Policy 1053.
43
R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) page 340.
44
Louise Angélique de La Fayette, 'The Sound Management of Wastes Generated at Sea - MARPOL, not Basel'
(2009) 39(4-5) Environmental Policy and Law 207.
45
Annex II applies to all vessels certified to carry liquid substances in bulk. Regulation 2 of Annex II of
MARPOL 73/78; International Maritime Organization, Annex II: Control of Pollution by Noxious Liquid
Substances <http://www.imo.org/Conventions/contents.asp?doc_id=678&topic_id=258#8> at 24 May 2011;
Karim Saiful Md, 'Implementation of the MARPOL Convention in Bangladesh' (2009) 6 Macquarie Journal of
International and Comparative Environmental Law 51.
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is that noxious liquid substances must be discharged when the vessel is proceeding en route
at a speed of at least 7 knots (in the case of self-propelled vessels) or at least 4 knots (in the
case of vessels which are not self-propelled).46 The second standard is that the discharge must
be made below the water line through an underwater discharge outlet not exceeding the
maximum rate for which the underwater discharge outlet is designed. 47 The third standard is
that the discharge must be made at a distance of not less than 12 nautical miles from the
nearest land at a water depth not less than 25 meters.48

The discharge of noxious liquid substances is totally prohibited within 12 nautical miles of
the nearest land.49 Under Annex II of MARPOL 73/78, the discharge of residues containing
noxious liquid substances must be made at a reception facility, unless they are adequately
diluted in accordance with the detailed technical requirements of the Annex.50

Annex III of MARPOL 73/78 seeks to prevent or minimise pollution from harmful
substances in packaged form by laying down standards concerning the packaging, marking,
labelling, stowage and quantity of such substances.51 Indeed, MARPOL 73/78 requires flag
States to entirely prohibit the jettisoning of harmful substances carried in packaged form.52
The only exception to this regulation is where the jettisoning is “necessary for the purpose of
securing the safety of the ship or saving life at sea”.53 The obligation to regulate the labelling,

46

Regulation 13.2.1.1 of Annex II of MARPOL 73/78.
Regulation 13.2.1.2 of Annex II of MARPOL 73/78.
48
Regulation 2.1.3 of Annex II of MARPOL 73/78.
49
International Maritime Organization, Annex II: Control of Pollution by Noxious Liquid Substances
<http://www.imo.org/Conventions/contents.asp?doc_id=678&topic_id=258#8> at 24 May 2011; Karim Saiful
Md, 'Implementation of the MARPOL Convention in Bangladesh' (2009) 6 Macquarie Journal of International
and Comparative Environmental Law 51.
50
Regulation 13 of Annex II of MARPOL 73/78.
51
R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) page 340; The
Annex applies to all vessels carrying harmful substances in packaged form. No exceptions or exemptions are
provided in the Annex. Regulation 1 of Annex III of MARPOL 73/78.
52
Regulation 13.2 of Annex III of MARPOL 73/78.
53
Regulation 7 of Annex III of MARPOL 73/78.
47
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packaging and stowage of harmful substances carried in packaged form is analysed under
Section 5.2.5 of this chapter.

5.2.1.3 The Obligation to Regulate Discharge of Sewage and Garbage from Vessels
Flag State jurisdiction for the protection and preservation of the marine environment from
sewage and garbage from vessels is provided in Annexes IV54 and V55 of MARPOL 73/78
respectively. Flag States have the obligation to regulate the discharge of sewage and garbage
from vessels under their registry, subject to special requirements and exceptions.56 Annexes
IV and V also impose obligations on vessels to manage their own sewage and garbage
onboard vessels.57 It is widely accepted that the regulations in MARPOL 73/78 have helped
to reduce the amount of garbage on beaches and in the oceans of the world.58

MARPOL 73/78 requires flag States to prohibit the discharge of sewage within three nautical
miles from land.59 Between four and twelve nautical miles from land, sewage must be
comminuted and disinfected by a sewage treatment plant approved by the flag State before
discharge.60 The discharge of sewage into the sea must be undertaken at a moderate rate when
the vessel is en route and proceeding at not less than four knots.61 Flag States have

54

The Annex applies to vessels more than 400 Gross Tonnage; Regulation 2 of Annex IV of MARPOL 73/78.
The Annex applies to all vessels under Regulation 2 of Annex V of MARPOL 73/78. No exceptions or
exemptions are provided in the Annex.
56
One exception is “the disposal of garbage from ships necessary for the purpose of securing the safety of a ship
and those onboard or saving life at sea”. Regulation 4.1 of Annex IV of MARPOL 73/78.
57
Regulation 2 of Annex IV and Regulation 2 of Annex V of MARPOL 73/78.
58
See for example, Seba B. Sheavly, 'Marine Debris - an Overview of a Critical Issue for Our Oceans' (Paper
presented at the Sixth Meeting of the UN Open-ended Informal Consultative Process of Oceans and the Law of
the Sea, New York, June 6-10, 2005); and M White, Australasian Marine Pollution Laws (The Federation Press,
2nd ed 2007).
59
Regulation 11.1.1 of Annex IV of MARPOL 73/78.
60
R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) page 341.
61
Regulation 11.1.1 of Annex IV of MARPOL 73/78; Annex IV does not contain a definition of the phrase
“moderate rate”.
55
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jurisdiction to regulate the rate of discharge of sewage from vessels in accordance with
applicable generally accepted international standards.62

Annex V of MARPOL 73/78 aims to prevent the discharge of vessel generated garbage such
as plastics, including synthetic fishing nets, into the marine environment.63 “Garbage” is
defined in Annex V of MARPOL 73/78 as “all kinds of victual, domestic and operational
waste excluding fresh fish and parts thereof, generated during the normal operation of
vessels”.64 States are obliged to prohibit the disposal at sea of floating dunnage and packing
materials any nearer to land than 25 nautical miles. In addition, the disposal of food waste
and other garbage, such as rags, paper and glass are prohibited closer to land than 12 nautical
miles.65 Annex V of MARPOL 73/78 completely prohibits the disposal of garbage is some
areas such as the North Sea and the Antarctic.66 However, the intentional discharge of
garbage at any location is permitted "for the purpose of securing the safety of a ship and those
onboard or saving life at sea." 67

5.2.1.4 The Obligation to Regulate Emissions from the Exhaust of Vessels
During the burning process of marine bunker fuel oil in engines, boilers and incinerators
onboard, vessels produce significant amounts of black smoke. This smoke consists of
nitrogen oxides, unburned hydrocarbons, sulfur oxides, carbon monoxide and carbon dioxide

62

Regulation 11.1.1 of Annex IV of MARPOL 73/78.
Joel R. Whitehead, Reducing Plastic Pollution in the Marine Environment: The U.S. Coast Guard and
Implementation of Annex V of MARPOL 73/78, Port Safety and Security Division, U.S. Coast Guard
Headquarters <http://ieeexplore.ieee.org/stamp/stamp.jsp?tp=arnumber=794993> at 9 May 2011 page 1511.
64
Regulation 1(1) of Annex V of MARPOL 73/78; Christopher C. Joyner and Scot Frew, 'Plastic pollution in
the marine environment ' (1991) 22(1) Ocean Development & International Law 33.
65
Article 2(3)(b)(i) of MARPOL 73/78; Christopher C. Joyner and Scot Frew, 'Plastic pollution in the marine
environment ' (1991) 22(1) Ocean Development & International Law 33.
66
Joel R. Whitehead, Reducing Plastic Pollution in the Marine Environment: The U.S. Coast Guard and
Implementation of Annex V of MARPOL 73/78, Port Safety and Security Division, U.S. Coast Guard
Headquarters <http://ieeexplore.ieee.org/stamp/stamp.jsp?tp=arnumber=794993> at 9 May 2011 page 1511.
67
Article 2(3)(b)(i) of MARPOL 73/78; Christopher C. Joyner and Scot Frew, 'Plastic pollution in the marine
environment ' (1991) 22(1) Ocean Development & International Law 33.
63
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(among other substances).68 From a global perspective, emissions from vessels account for
approximately 2% of total carbon dioxide emissions.69 Furthermore, emissions from vessels
account for 4% and 7% of worldwide sulphur oxide and nitrogen oxide emissions
respectively.70 These pollutants have the capacity to deplete the ozone layer, enhance the
green-house effect and produce acid rain, as well as being detrimental to human health. 71 It is
therefore not surprising that, emissions from vessels have attracted a great deal of public
concern.72

Under Annex VI of MARPOL 73/78, flag States must enforce international policies and
measures to mitigate the emission of pollutants from vessels.73 Indeed, MARPOL 73/78 calls
for a 30% reduction in the emissions of pollutants from vessels. 74

The primary principle under Annex VI is to oblige vessels to install appropriate pollution
reduction equipment75 and to regulate the quality of bunker fuel oil used onboard, thereby
68

Bin Lin and Cherng-Yuan Lin, 'Compliance with international emission regulations: Reducing the air
pollution from merchant vessels' (2006) 30 Marine Policy 220.
69
The shipping industry is a relatively small contributor to the total volume of atmospheric emissions.
International Maritime Organisation, International Shipping and World Trade, Facts and Figures (2008)
Maritime Knowledge Centre <www.imo.org> at 4 September 2009 page 29; Marine transportation can
generally be described as an environmentally sound mode of transport. Christian Pisani, 'Fair at Sea: The Design
of a Future Legal Instrument on Marine Bunker Fuels Emissions within the Climate Change Regime' (2002) 33
Ocean Development & International Law 57.
70
Verband Deutscher Reeder, Regulations for the Prevention of Air Pollution from Ships (2008)
<www.reederverband.de> at 9 May 2011.
71
Bin Lin and Cherng-Yuan Lin, 'Compliance with international emission regulations: Reducing the air
pollution from merchant vessels' (2006) 30 Marine Policy 220.
72
Bin Lin and Cherng-Yuan Lin, 'Compliance with international emission regulations: Reducing the air
pollution from merchant vessels' (2006) 30 Marine Policy 220; The next form of pollution that will most likely
be regulated at the international level is noise pollution from vessels, which is an emerging issue. Firestone and
Jarvis state that with the rise in commercial shipping, the ocean is becoming an increasingly noisy environment.
See generally J Firestone and C Jarvis, 'Response and Responsibility: Regulating Noise Pollution in the Marine
Environment' (2007) 10 Journal of International Wildlife Law and Policy 109.
73
“Emission” means “any release of substances from vessels into the atmosphere or sea”. Regulation 2.3 of
Annex VI to MARPOL 73/78; J. Charney, ‘The Marine Environment and the 1982 United Nations Convention
on the Law of the Sea’ (1994) 28 International Lawyer 879 at 889; Christian Pisani, 'Fair at Sea: The Design of
a Future Legal Instrument on Marine Bunker Fuels Emissions within the Climate Change Regime' (2002) 33
Ocean Development & International Law 57; Annex VI was entered into force on May 19 2005. Karim Saiful
Md, 'Implementation of the MARPOL Convention in Bangladesh' (2009) 6 Macquarie Journal of International
and Comparative Environmental Law 51.
74
Claire et al Granier, 'Ozone pollution from future ship traffic in the Arctic northern passages' (2006) 33
Geophysical Research Letters 1 at 2.
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reducing the emission of pollutants from vessels. Under Annex VI of MARPOL 73/78, flag
States must ensure that vessels install an exhaust gas cleaning system which is approved by
the flag State in order to reduce the emission of nitrogen oxide from vessels up to the
technical limits prescribed in MARPOL 73/78. 76 Flag States must also ensure that the sulphur
content of any fuel used onboard vessels does not exceed 4.5 m/m77 (in order to limit the
emission of sulphur oxide from vessels). Annex VI of MARPOL 73/78 applies to all
vessels,78 with the annex prohibiting the deliberate emission of ozone-depleting substances in
excess of the limits provided in the annex.79

5.2.2 The Obligation to Detect Unlawful Discharges from Vessels
State parties to MARPOL 73/78 are required to use all appropriate and practicable measures
to detect unlawful discharges from vessels.80 Flag States are required to ensure that vessels
under their registry are equipped with systems that can monitor and control discharges from
vessels. Like a ‘black box’ in an aircraft, the monitoring systems onboard vessels are to
continuously record the discharge in litres per nautical mile, the total quantity discharged, the

75

Bin Lin and Cherng-Yuan Lin, 'Compliance with international emission regulations: Reducing the air
pollution from merchant vessels' (2006) 30 Marine Policy 220.
76
Regulation 13.3.b.1 of Annex VI of MARPOL 73/78. Technical limits are prescribed in Regulation 13.3.a of
the same annex. Regulation 13.3.a states that, subject to Regulation 3 of the Annex, the operation of each diesel
engine to which the regulation applies is prohibited, except when the emission of nitrogen oxide (calculated as
the total weighted emission of NO2 ) from the engine is 17.0 g/kW when emission is less than 130 rpm.
77
Regulation 14.1 of Annex VI of MARPOL 73/78.
78
Regulation 1 and 3 of Annex VI of MARPOL 73/78.
79
Regulation 12.1 of Annex VI of MARPOL 73/78; “Ozone-depleting substances” means “controlled
substances defined in paragraph 4 of Article 1 of the Montreal Protocol on Substances that Deplete the Ozone
Layer, 1987”. Regulation 2.6 of Annex VI of MARPOL 73/78.
80
Article 6(1) of MARPOL 73/78; Gerard Peet, 'International Co-operation to Prevent Oil Spills at Sea: Not
Quite the Success It Should Be' in Helge Ole Bergesen and Georg Parmann (eds), Green Globe Yearbook of
International Co-operation on Environment and Development (Oxford University Press, 1994) page 47; Various
annexes emphasise the detection of unlawful discharge. For example, Regulation 11 of Annex VI of MARPOL
73/78 states that flag States are obliged to use all appropriate and practical measures of detection and monitoring
of air pollution and implement adequate procedure for reporting and accumulation of evidence.
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content of pollutants discharged and the rate of discharge.81 All record entries must note the
time and date and be kept for at least three years. 82

IMO Resolution A.496(XII)83 recognises three categories of cargo discharge monitoring
systems that vessels may utilise, which are control units, computing units and calculating
units.84 The underlying reason for these monitoring systems is to make sure that a vessel’s
operational discharges meet the precise standards prescribed in MARPOL 73/78.85

Various monitoring systems are used by States to detect unlawful discharges from vessels,
including Remote Sensing Satellite Technology and Synthetic Aperture Radars.86 These
technologies are innovative developments in the control and monitoring of pollution in
marine waters. Some countries, for example, those under the Bonn Agreement,87 such as
Norway, Netherlands and United Kingdom, have adopted these monitoring systems in order

81

Regulation 15(3)(a) of Annex I of MARPOL 73/78.
Regulation 15(3)(a) of Annex I of MARPOL 73/78.
83
International Maritime Organization, 'Guidelines and Specifications for Oil Discharge Monitoring and Control
Systems for Oil Tankers' (IMO, 1981).
84
The ‘control units’ system is the most sophisticated, automated and tamper-proof of the monitoring systems.
It comes with devices which prevent the discharge valve from being opened when the monitoring system is out
of order (starting interlock) and which close the valve when the discharge rate exceeds a permissible rate
(discharge valve control). The second best monitoring device is the ‘computing units’ system. Although this
system is also automated, it tracks less information and allows crews to manually insert data into the discharge
record. Also, starting interlock and discharge valve control devices are not generally required for these systems.
Finally, there is the basic ‘calculating’ system, where most of the data is manually entered. Starting interlock
and discharge valve control are not required. Andrew Griffin, 'MARPOL 73/78 and Vessel Pollution: A Glass
Half Full or Half Empty?' (1994) 1(2) Indiana Journal of Global Legal Studies 489 at 498.
85
Andrew Griffin, 'MARPOL 73/78 and Vessel Pollution: A Glass Half Full or Half Empty?' (1994) 1(2)
Indiana Journal of Global Legal Studies 489 at 499.
86
Arts & Humanities Research Council, Satellite Monitoring as a Legal Compliance Tool in the Environment
Sector.
Case
Study
Five:
Oil
Pollution
in
Marine
Waters
(AHRC
Report
21)
<http://www.ucl.ac.uk/laws/environment/satellites/docs/21_Oil_Pollution.pdf> at 24 January 2010; See page 2
of the report for an in-depth analysis of the satellite imagery technology.
87
The Agreement for cooperation in dealing with pollution of the North Sea by oil and other harmful substances
1983 (the Bonn Agreement). Arts & Humanities Research Council, Satellite Monitoring as a Legal Compliance
Tool in the Environment Sector. Case Study Five: Oil Pollution in Marine Waters (AHRC Report 21)
<http://www.ucl.ac.uk/laws/environment/satellites/docs/21_Oil_Pollution.pdf> at 24 January 2010 at 14.
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to meet their international obligations, including those under MARPOL 73/78.88 Similarly,
countries such as Brunei, Indonesia and Singapore have established satellite imagery
monitoring programs to detect marine pollution in their maritime zones.89

Although some countries have implemented discharge monitoring systems and programs to
detect unlawful discharges from vessels and pollution of the marine environment, it is widely
accepted that most State parties to MARPOL 73/78 are not using appropriate and practicable
measures to detect unlawful discharges from vessels.90 Therefore, it can be said that most
State parties are not fully complying with the requirements of MARPOL 73/78. 91

There are various reasons why States choose not to comply with the obligation to detect
unlawful discharges from vessels. First of all, the detection of discharges in violation of
MARPOL 73/78 requires well trained inspectors and substantial financial resources, which
some countries have in limited supply. Furthermore, once a slick containing discharges is
discovered, it is often difficult to build up sufficient evidence linking the slick to a particular
vessel.92 For many countries, these financial and practical challenges prevent them from
complying with the obligation to detect unlawful discharges from vessels.93
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Arts & Humanities Research Council, Satellite Monitoring as a Legal Compliance Tool in the Environment
Sector.
Case
Study
Five:
Oil
Pollution
in
Marine
Waters
(AHRC
Report
21)
<http://www.ucl.ac.uk/laws/environment/satellites/docs/21_Oil_Pollution.pdf> at 24 January 2010 at 7.
89
Ibid.
90
Gerard Peet, 'International Co-operation to Prevent Oil Spills at Sea: Not Quite the Success It Should Be' in
Helge Ole Bergesen and Georg Parmann (eds), Green Globe Yearbook of International Co-operation on
Environment and Development (Oxford University Press, 1994) at 47.
91
Ibid.
92
Andrew Griffin, 'MARPOL 73/78 and Vessel Pollution: A Glass Half Full or Half Empty?' (1994) 1(2)
Indiana Journal of Global Legal Studies 489 at 501; If and when an oil slick is discovered, it is difficult to
obtain enough evidence against the offending vessel in order to prove the violation. Therefore, the IMO needs to
create a system apart from visual detection which can effectively identify oil slicks and detect the vessel
responsible. G Mattson, 'MARPOL 73/78 and Annex I: An Assessment of its Effectiveness' (2006) 9 Journal of
International Wildlife Law and Policy 175 at 190-191.
93
Gerard Peet, 'International Co-operation to Prevent Oil Spills at Sea: Not Quite the Success It Should Be' in
Helge Ole Bergesen and Georg Parmann (eds), Green Globe Yearbook of International Co-operation on
Environment and Development (Oxford University Press, 1994) page 48.
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Although some flag States fail to comply with the obligation to detect unlawful discharges
from vessels under their registry, vessels that discharge pollutants in excess of the standards
prescribed in MARPOL 73/78 are likely to be prosecuted by port States of foreign countries
when they call into such countries during their voyage. Indeed, port States have jurisdiction
to conduct a visual check of a vessel’s discharge monitoring equipment, provided such
equipment is installed onboard the vessel. 94 If a port State reasonably believes that a vessel
has unlawfully discharged pollutants during its voyage, the port State may undertake an indepth investigation, such as examining the dirty ballast or oil residues stored in the vessel’s
slop tanks.95 If the levels in the tanks are lower than normal, this could be used as evidence of
a vessel’s illegal discharge of pollutants into the marine environment.96

5.2.3 The Obligation to Conduct Statutory Surveys to Ensure that Vessels Comply with
Laws on Pollution Prevention
Flag States must ensure that vessels flying their flag or of their registry are in compliance
with applicable international rules and standards for the prevention, reduction and control of
pollution of the marine environment.97 Flag States are also required to ensure that the master
and officers of their vessels, as well the crew (to the extent appropriate) are fully conversant
with and observe the applicable international regulations concerning the safety of life at sea
and the prevention, reduction and control of marine pollution.98 Furthermore, flag States must
ensure that the condition of the vessel and its equipment is maintained in conformity with the
provisions of MARPOL 73/78, and that the vessel is, in all respects, fit to proceed to sea

94

G Mattson, 'MARPOL 73/78 and Annex I: An Assessment of its Effectiveness' (2006) 9 Journal of
International Wildlife Law and Policy 175 at 189-191.
95
Ibid.
96
Ibid.
97
Article 217(1) of the LOS Convention.
98
Article 94(4)(c) of the LOS Convention; States must ensure that the master of a vessel flying its flag renders
assistance, as far as practical, to any person or vessel to minimise damage. Article 98 of the LOS Convention.
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without presenting an unreasonable threat of harm to the marine environment.99 The primary
method for flag States to verify that vessels under their registry are in compliance or fully
conversant with the applicable international regulations on crewing standards and conduction
of vessels is to carry out periodic inspections or surveys onboard vessels. 100

MARPOL 73/78 requires flag States to conduct inspections before a vessel is put into service
or when issuing pertinent documentation (which normally occurs every five years). 101 After
the initial inspection, the timing of the surveys varies, but at a minimum one must be
conducted every five years.102 MARPOL 73/78 prescribes different categories of surveys,
including initial,103 renewal,104 intermediate,105 annual106 and additional surveys.107
Furthermore, port States have jurisdiction to conduct surveys onboard foreign vessels visiting
their ports. The jurisdiction of port States to conduct these surveys is analysed in Chapter Six
of this thesis.

99

Regulation 6.4.1 of Annex I of MARPOL 73/78.
Under Article 217(3) of the LOS Convention, flag States must ensure that vessels flying their flag are
periodically inspected in order to verify the actual conditions of the vessels; Under MARPOL 73/78, a flag State
is vested with the exclusive right and duty to inspect and certify its vessels. Andrew Griffin, 'MARPOL 73/78
and Vessel Pollution: A Glass Half Full or Half Empty?' (1994) 1(2) Indiana Journal of Global Legal Studies
489 at 501.
101
An example of a document that is issued every 5 years is the International Oil Pollution Prevention
Certificate (IOPP); The documents issued by flag States are analysed in Section 5.2.4 of Chapter Five;
Regulation 6.3.4 of MARPOL 73/78 states that: “In every case, the Administration concerned shall fully
guarantee the completeness and efficiency of the survey and shall undertake to ensure the necessary
arrangements to satisfy the obligation”.
102
Regulations 4 and 5 of Annex I of MARPOL 73/78.
103
Regulation 6.1.1 of Annex I, Regulation 8.1.1 of Annex II and Regulation 4.1.1 of Annex IV of MARPOL
73/78.
104
Regulation 6.1.2 of Annex I, Regulation 8.1.2 of Annex II and Regulation 4.1.2 of Annex IV of MARPOL
73/78.
105
Regulation 6.1.3 of Annex I and Regulation 8.1.3 of Annex II of MARPOL 73/78.
106
Regulation 6.1.4 of Annex I and Regulation 8.1.4 of Annex II of MARPOL 73/78.
107
Regulation 6.1.5 of Annex I, Regulation 8.1.5 of Annex II, Regulation 4.1 of Annex VI and Regulation 4.1.3
of Annex IV of MARPOL 73/78.
100
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Generally, flag States have great discretion over how to carry out periodic surveys on small
vessels and non tankers. 108 However, when conducting periodic surveys onboard tankers and
large vessels to guarantee that their structure, equipment, fittings, arrangements and material
fully comply with the applicable requirements of MARPOL 73/78, flag States have limited
discretion.109

A vessel which fails to pass a flag State survey cannot sail until it has been brought up to the
standards prescribed in MARPOL 73/78.110 Where a vessel does not comply with the
technical requirement of MARPOL 73/78, the vessel must proceed to the nearest repair yard
to rectify the deficiencies identified by the flag State.111 The latter jurisdiction can only be
exercised if the flag State has clear grounds to believe that the non-compliant vessel cannot
navigate “without presenting an unreasonable threat to the marine environment”.112

Flag State periodic surveys can only be carried out by officers of the administration113 or
officers nominated to act on behalf of the flag State.114 Any agreement with officers
nominated to act on behalf of the flag State must comply with the Guidelines for the
Authorization of Organizations Acting on Behalf of the Administration adopted in 1993 by

108

Andrew Griffin, 'MARPOL 73/78 and Vessel Pollution: A Glass Half Full or Half Empty?' (1994) 1(2)
Indiana Journal of Global Legal Studies 489 at 500.
109
Ibid.
110
Ibid.
111
Regulation 6.3.3 of Annex I of MARPOL 73/78.
112
Article 5(2) of MARPOL 73/78, Regulation 4.3.b of Annex I and Regulation 10.2.c of Annex II of MARPOL
73/78.
113
Regulation 6.3.1 of Annex I of MARPOL 73/78.
114
Regulations 4.2 to 4.9 of Annex VI of MARPOL 73/78; Flag States may conduct a large part of their surveys
through entities located in other countries. Maritime International Secretariat Services Limited, 'Shipping
Industry Guidelines on Flag State Performance' (2006) <www.marisec.org/flag-performance> at 9 May 2011
page 6; Similar archipelagos to the Maldives, such as the Union of Comoros, nominate officers in classification
societies such as the American Bureau of Shipping, Det Norske Veritas, Germanischer Lloyd and Lloyds
Register, in order to execute flag State control functions on their behalf. Union of Comoros, (2010)
<http://www.bihlyumov.com/classification.html> at 19 January 2010.
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IMO Resolution A.739(18)115 and the Specifications on the Survey and Certification
Functions of Recognized Organizations Acting on Behalf of the Administration adopted in
1995 by IMO Resolution A.789(19).116

5.2.3.1 The IMO Guidelines for the Authorization of Organisations Acting on Behalf of
the Administration
Under Regulation 4 of Annex 1 and Regulation 10 of Annex II of MARPOL 73/78, flag
States may appoint organisations to act on their behalf in conducting periodic surveys of
vessels under their registry.117 In 1993, the IMO developed the Guidelines for the
Authorization of Organizations Acting on Behalf of the Administration to control the
appointment of other organisations, as well as to promote uniformity of inspections and
maintain internationally established standards among all States.118 Flag States must verify
that organisations acting on their behalf have adequate technical, managerial and research
capabilities, and that the task will be performed in accordance with the minimum standards
provided in the IMO guidelines.119

Flag States must also establish a system to ensure the adequacy of verification and
monitoring work performed by the organisation authorised to act on their behalf.120 In order
to establish such a system flag States must have in place a written agreement between the

115

Resolution A.739(18), 'Guidelines for the Authorization of Organizations Acting on Behalf of the
Administration' (IMO, 1993).
116
Resolution A.789(9), 'Specifications on the Survey and Certification Functions of Recognized Organizations
Acting on Behalf of the Administration' (IMO, 1995).
117
Article 1 of Resolution A.739(18), 'Guidelines for the Authorization of Organizations Acting on Behalf of
the Administration' (IMO, 1993).
118
Article 2 of Resolution A.739(18), 'Guidelines for the Authorization of Organizations Acting on Behalf of
the Administration' (IMO, 1993).
119
Article 2.1 of Resolution A.739(18), 'Guidelines for the Authorization of Organizations Acting on Behalf of
the Administration' (IMO, 1993).
120
Article 3 of Resolution A.739(18), 'Guidelines for the Authorization of Organizations Acting on Behalf of
the Administration' (IMO, 1993).
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Administration and the organisation being authorised to act on behalf of the flag State.121 The
agreement must detail the actions to be followed in the event that a vessel is found not fit to
proceed to sea without danger to the vessel or persons onboard, or without presenting
unreasonable threat of harm to the marine environment.122 The agreement between flag States
and the organisations assigned to act on behalf of the flag State must also specify
requirements to maintain records on surveys and certification documents issued by the
organisation.123

Furthermore, organisations appointed by flag States must be provided with all appropriate
national instruments giving effect to relevant international conventions and guidelines, as
well as any standard of flag States that goes beyond the requirements prescribed under
applicable international conventions.124

The IMO Specifications on the Survey and Certification Functions of Recognized
Organizations Acting on Behalf of the Administration were adopted in 1995 and provide four
key elementary modules to guide flag States in the appointment of recognised organisations
to act on behalf of the administration. The four modules are management, technical appraisal,
surveys and, qualification and training.125

The flag State must verify that the management of the recognised organisation has the
competence, capability and capacity to organise, manage and control the performance of
121

Article 2.2 of Resolution A.739(18), 'Guidelines for the Authorization of Organizations Acting on Behalf of
the Administration' (IMO, 1993).
122
Article 2.3 of Resolution A.739(18), 'Guidelines for the Authorization of Organizations Acting on Behalf of
the Administration' (IMO, 1993).
123
Article 2.5 of Resolution A.739(18), 'Guidelines for the Authorization of Organizations Acting on Behalf of
the Administration' (IMO, 1993).
124
Article 2.4 of Resolution A.739(18), 'Guidelines for the Authorization of Organizations Acting on Behalf of
the Administration' (IMO, 1993).
125
Annex to Resolution A.789(9), 'Specifications on the Survey and Certification Functions of Recognized
Organizations Acting on Behalf of the Administration' (IMO, 1995).
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survey and certification functions in compliance with requirements prescribed in relevant
international conventions and additional requirements provided by the flag State.126 The
recognised organisation should also have appropriate competence, capability and capacity to
perform technical evaluations and calculations pertaining to hull structure, machinery
systems, the prevention of oil pollution and pollution from noxious liquid substances, the
carriage of dangerous chemicals in bulk, as well as the carriage of liquefied gases in bulk and
other substances.127 Furthermore, the flag State must appoint a recognised organisation that
has appropriate competence, capability and capacity to perform the required surveys under
controlled conditions by personnel that are qualified to conduct surveys as per the
organisation’s internal quality system.128

5.2.4 The Obligation to Issue and Endorse Onboard Documentation on Pollution control
Flag States are obliged to ensure that vessels flying their flag or of their registry carry
onboard documentation, such as certificates, cargo record books and emergency plans,
required by and issued pursuant to applicable international conventions such as MARPOL
73/78. The onboard documentation must be in conformity with the actual conditions of the
vessels.129

5.2.4.1 Issuance and Endorsement of Certificates
For the effective implementation of MARPOL 73/78, the convention introduced a system
governing the issuance and endorsement of certificates onboard vessels.130 Flag States have
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Article 2 of Resolution A.789(9), 'Specifications on the Survey and Certification Functions of Recognized
Organizations Acting on Behalf of the Administration' (IMO, 1995).
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130
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an obligation to issue and endorse: (i) an International Oil Pollution Prevention Certificate;131
(ii) an International Pollution Prevention Certificate for the Carriage of Noxious Liquid
Substances in Bulk;132 (iii) an International Sewage Pollution Prevention Certificate;133 and
(iv) an International Air Pollution Prevention Certificate.134 These certificates must be issued
and endorsed by flag States to all vessels of the required size under their registry, subject to
the relevant periodic surveys discussed above.

The onboard certificates serve as prima facie evidence that the vessel is in compliance with
the various provisions of MARPOL 73/78. Indeed, the certificates are accepted by other
States, i.e. coastal and port States of other countries, as evidence of the condition of the
vessel.135 Flag States are required to ensure that the documentation is accurate and up to date,
as other States have jurisdiction to inspect the certificates while the vessel is docked in their
ports.136

If a vessel has no certificates, or if its certificates are invalid, a port State may conduct an indepth survey, which may delay the vessel from leaving the port. However, if a vessel is
carrying a valid certificate from the flag State, the port State is obligated to honour the
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132
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documents as if they were its own.137 The only time a port State can go beyond the
certificates and conduct an in-depth survey is if there are clear grounds for believing that the
condition of the vessel or its equipment does not correspond substantially with the particulars
of the certificates onboard.138 Such action would be warranted in circumstances where, for
example, a crew had removed monitoring equipment which was originally listed on the
vessel’s certificates.139

5.2.4.2 The Obligation of Flag States to Ensure Vessels Carry Shipboard Emergency Plans
and Complete Cargo Record Books
Flag States must ensure that vessels of the required size and type under their registry carry
onboard a Shipboard Oil Pollution Emergency Plan140 and a Shipboard Marine Pollution
Emergency Plan for Noxious Liquid Substances141 approved by the flag State. The
emergency plans are designed to guide the crew in applying best practices in emergencies to
reduce leakage of pollutants from the vessels into the marine environment. Furthermore, flag
States must ensure that vessels with the relevant technical specifications complete an Oil
Record Book142 and a Noxious Liquid Substance Cargo Record Book.143 Flag States are also
required to verify that applicable vessels carry and maintain a Garbage Record Book144
pursuant to IMO guidelines.145
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Annex I.; See the Guidelines for the development of the shipboard oil pollution emergency plan adopted by
IMO by Resolution MEPC.54(32) as amended by Resolution MEPC.86(44).
141
Regulation 17 of Annex II of MARPOL 73/78.
142
Regulation 17 of Annex I of MARPOL 73/78 for Oil Record Book Part I; Regulation 36 of Annex I of
MARPOL 73/78 for Oil Record Book Part II.
143
Regulation 15 of Annex II of MARPOL 73/78.
144
Regulation 9 of Annex IV of MARPOL 73/78.
145
Guidelines for the Development of Garbage Management Plans adopted by the IMO by Resolution
MEPC.71(38). See International Maritime Organization, MARPOL Consolidated Edition (IMO, 2006) page 323.

119

CHAPTER FIVE

Regardless of the method of disposal of cargo and garbage from vessels, all operations must
be recorded in the vessel’s record books onboard.

146

The record books must capture all

related pollution prevention efforts aboard the vessel, including the ballasting and cleaning of
fuel tanks, the discharge of dirty ballast or cleaning water from fuel tanks, as well as the
collection and disposal of residues. The crew onboard vessels are required to record the
disposal of bilge water that has accumulated in machinery spaces, the bunkering of fuel and
lubricating oil, fuel transfers within the vessel, accidental oily water discharges into the
environment, the discharge of noxious liquid substances, the discharge of garbage from
vessels and the failure of any pollution prevention equipment.147 Furthermore, cargo record
books must document results of tests conducted in order to ascertain the quality of fuel
delivered to the vessel in line with Annex VI of MARPOL 73/78.148

Cargo record books can be inspected by the authorities of any State which is a party to
MARPOL 73/78.149 During an inspection, the relevant authorities will review all records
relating to the movement of cargo during the vessel’s voyage.150 Irregular entries or an
absence of entries in cargo record books may indicate that the vessel’s pollution prevention
equipment is not being used properly, and that a potential violation of the discharge
provisions of MARPOL 73/78 has occurred.151 This information can be used for a variety of
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port State actions, including detaining the vessel until corrective action is taken to rectify the
problem, and possibly even issuing civil or administrative penalties for violations.152 In
serious cases involving the falsification of information in cargo record books, or the
intentional discharge of pollutants in excess of the allowable limits provided by MARPOL
73/78, the master and owner of the vessel may be liable for criminal prosecution. 153

5.2.5 The Obligation of Flag States to Ensure that Harmful Substances are
Appropriately Packaged, Labelled and Stowed Onboard Vessels
Where a vessel is carrying harmful substances, flag States must ensure that the crew onboard
the vessel appropriately package, label and stow the substances, 154 as well as requiring the
crew to carry documentation155 in accordance with applicable technical codes.156 The basic
obligation in this regard is to minimise hazard to the marine environment157 and limit the
carriage of harmful substances in consideration of the capacity of the vessel. 158

Examples of technical codes adopted by the IMO to reduce pollution from harmful
substances carried onboard vessels include the International Maritime Dangerous Goods
Code (IMDG Code),159 the Code of Safe Practice for Solid Bulk Cargoes (1965), the Code
for the Construction and Equipment of Ships Carrying Dangerous Chemicals in Bulk (1971),

<http://www.uscg.mil/proceedings/summer2009/articles/58_O'Connell_Port%20State%20Control.pdf> at 24
May 2011 page 60.
152
Ibid.
153
Ibid.
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(2000)
<http://www.imo.org/includes/blastDataOnly.asp/data_id%3D22906/A883%2821%29.pdf> at 23 January 2010.
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158
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the Code of Safety for Nuclear Merchant Ships (1981); the International Gas Carrier Code
(1983) and the International Bulk Chemicals Code (1983). 160

These technical codes are generally intended to supplement or assist the implementation of
relevant multilateral conventions. For example, the IMDG Code and the International Bulk
Chemicals Code supplement the implementation of Annexes II and III of MARPOL 73/78
respectively. Furthermore, the IMDG Code supplements the implementation of SOLAS 74.161
Of the technical codes referred to above, the IMDG Code in the most significant in regulating
harmful substances carried onboard vessels. The IMDG Code provides detailed guidelines on
the packaging, labelling and stowage of dangerous substances to reduce the risk of pollution
resulting from the carriage of these substances by vessels. 162

5.2.6 The Obligation of Flag States to Investigate Reports by Other States of Noncompliance by Vessels
The sixth and final major enforcement obligation of flag States for the protection and
preservation of the marine environment from vessel source pollution is the obligation to
investigate reports on non-compliance by vessels under their registry by other States. 163

The formal reporting of a vessel’s non-compliance by other States to the flag State gives rise
to an allegation.164 Once a flag State has received a report or is shown evidence that one of its
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vessels has violated a requirement under MARPOL 73/78, the flag State must investigate the
report of the alleged violation.165 The flag State may request further or better evidence be
presented to enable proceedings to be brought against the vessel for the alleged violation.166
The flag State must cooperate in the conduct of the investigation,167 particularly where
cooperation could be useful in clarifying the circumstances of the case168 - for example,
where the flag State vessel has caused loss of life or injury to nationals of another State or
damage to the marine environment.169

While the flag State must cooperate in discerning all the details of the vessel’s alleged noncompliance, the reporting State must endeavour to meet the appropriate requests of the flag
State.170 If the investigation results in the discovery of sufficient evidence against the noncompliant vessel, the flag State must initiate legal proceedings against the vessel as soon as
possible in accordance with the flag State’s national laws.171 MARPOL 73/78 and the LOS
Convention provide the basis for this jurisdiction.172 If the legal proceedings result in a
conviction, the penalty imposed for the violation must be proportionate to the severity of the
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violation,173 with the flag State promptly informing the State which reported the violation of
the penalty imposed and any further action being taken.174

5.3 THE FLEXIBILITY OF FLAG STATE ENFORCEMENT JURISDICTION
PERMITTED UNDER INTERNATIONAL LAW
As this chapter has shown, international law provides extensive jurisdiction for flag States to
enforce international rules and standards over vessels under their registry for the protection
and preservation of the marine environment. However, the application and interpretation of
this enforcement jurisdiction varies among flag States. The primarily reason for this is that
flag States possess a considerable amount of flexibility in interpreting applicable international
laws.175

The adoption of a flexible approach in the exercise of enforcement jurisdiction by flag States
accommodates the interests of both developing and developed States.176 Indeed, such
flexibility was ‘built into’ the international legal framework in response to developing States’
fear that an unqualified obligation would impose too high a burden upon them. 177 Some
authors argue that flexibility in enforcement is essential in light of the over-regulated nature
of the shipping industry – an industry where legal instruments are frequently amended. 178 The
following section examines the degree of flexibility in enforcement permitted under
international law.
173
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1998) page 53.
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Under the LOS Convention, all measures consistent with the convention that are necessary to
prevent, reduce and control pollution of the marine environment from any source must be
enforced using the best practicable means at the disposal of the State.

179

The use of the

phrase “best practicable means” exemplifies the flexibility in enforcement and residual action
embodied in the LOS Convention. Although States must endeavour to harmonise their
policies180 on a global and regional basis, substandard vessel operations may be deemed
appropriate and, in turn, legal under the LOS Convention. Indeed, it is open to the operators
of substandard vessels to assert that they are utilising the “best practicable means” at their
disposal. This creates a double standard among State practices. 181

Furthermore, the LOS Convention provides flag States with the flexibility to take
enforcement action in accordance with “the economic capacity of developing States and their
need for economic development”.182 The incorporation of the phrase “economic capacity of
developing States and their need for economic development” also results in a double standard
among State parties. The double standard permitted under the LOS Convention is generally
limited to the pollution of the marine environment.183 However, the extent to which
developing States can invoke the general double standard in the field of vessel source
pollution prevention remains unclear.184
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Like the LOS Convention, MARPOL 73/78 also grants flag States a certain degree of
flexibility in regard to their enforcement jurisdiction.185 Under MARPOL 73/78, States are
entitled to exercise enforcement jurisdiction in light of international law in force at the time
of application and interpretation of the Convention.186 Despite the incorporation of such
flexibility, Article 31(1) of the Vienna Convention on Law of Treaties provides that
international conventions must be interpreted by States according to the convention’s
ordinary meaning. 187 Therefore, States cannot stand behind the flexibility permitted under
international law to pollute or refrain from exercising jurisdiction to enforce international
rules and standards for the prevention of marine pollution.

There is widespread consensus among commentators that the heavy reliance on flag States to
enforce applicable international conventions, coupled with the flexibility of enforcement
permitted under the conventions, has led to the promulgation of flags of convenience or open
registries188 and thus sub-standard vessel operations.189 Open registries are flags of certain
countries whose laws make it easy and attractive for vessels owned by foreign nationals or
foreign companies to fly these flags. For the vessel owners, the benefits of an open registry
include the easy registration of vessels, lower taxes, reduced operating expenses and greater
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freedom from control by the flag State.190 Vessel owners have been rapidly re-flagging
vessels from high-tax and high-regulation countries to countries offering open registries.191
The benefit received by the country offering the open registry is the income brought from the
particular vessel’s registry.192 Because of the high income generated by the vessel’s registry,
open registries are unlikely to rigorously enforce pollution prevention measures over vessels
registered under their flag. 193

In general, open registries have undermined pollution control measures contained in
applicable international laws,194 as well as the requirement to maintain a “genuine link
between the vessel and the State of registration.” 195 With the vast majority of open registries
classified as developing or third world States, most of these States do not have the resources
to properly regulate their enormous vessel fleet.196 Indeed, in many cases open registries lack
adequate national legislation and competent personnel. 197 Therefore, open registries justify
their sub-standard operations by declaring that they are using the “best practicable means” at
their disposal. This has given rise to renewed concerns over the ability of some flag States to
effectively exercise enforcement jurisdiction in compliance with international conventions.198
190
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A critical issue for this thesis is: How effective is the flag State authority of Maldives
compared to other flag States in exercising enforcement jurisdiction over vessels registered
in the Maldives? Although the answer to this question is not strikingly clear, some guidance
is provided in the various methodologies adopted by the IMO and concerned academics. The
following section analyses the effectiveness of the flag State of Maldives to exercise
enforcement jurisdiction over vessels under its registry compared to flag States in selected
countries.

5.3.1 The Effectiveness of Flag States to Exercise Enforcement Jurisdiction
The effectiveness of flag States to enforce international rules and standards is a hotly debated
issue199 and is prominently addressed in international political fora.200 Various scholars have
argued that strong laws and policies are the building blocks for a successful marine pollution
prevention initiative by flag States.201 However, laws themselves do not guarantee
compliance by vessels. Flag States are required to effectively enforce obligations in
international conventions and create incentives for vessels to comply with such obligations.202
As discussed above, the primary norms or procedural requirements required for effective
enforcement include cooperation, the ability to apply the best available techniques and
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environmental practices, as well as the need for flag States to monitor and report damage to
the marine environment. 203

However, the effective enforcement of flag State jurisdiction in accordance with the
international legal framework is a challenging process, especially for developing counties204
such as the Maldives. Various factors such as the failure of flag States to accept international
regulations, a lack of knowledge of these regulations,205 as well as a lack of understanding of
the impact of illegal activities on the marine environment, all contribute to ineffective
enforcement by flag States.206 Those States that are unable or unwilling to effectively enforce
flag State jurisdiction might gain some competitive advantage in the short term, but are likely
to feel repercussions in the long run as other States react negatively to their defiance. 207

In 1997 the IMO, in consultation with the Flag State Implementation sub-committee,208
adopted a set of guidelines to assist flag States effectively enforce IMO instruments.209 The
guidelines detail the actions, measures and steps to be taken by flag States to give effect to
various conventions. For example, the guidelines list steps to be taken by States upon the
entry into force of an IMO convention, measures to implement the conventions, procedures to
delegate authority to classification societies to conduct surveys, steps to fulfil flag State
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obligations to enforce international rules, as well as actions for the carrying out surveys and
investigations. The guidelines also provide criteria that port and coastal States may use in
reaching a conclusion in a particular case, that a flag State has repeatedly disregarded its
obligation to investigate and institute proceeding as required under the LOS Convention. 210

Further IMO initiatives to enhance the enforcement of international conventions by flag
States include the establishment of the flag State Self-Assessment, which allows flag States to
assess their ability to give effect to all relevant IMO conventions. 211 The Flag State
Performance Self-Assessment is intended to be used by IMO member States to make their
own assessment of their performance as a flag State and to obtain a clear picture of how well
or successful their maritime administration is functioning.212 The Voluntary IMO Member
State Audit Scheme was also initiated to allow IMO members to assess their effectiveness in
the implementation and enforcement of relevant international standards. 213

One of the latest developments within the IMO is the Strategic Plan of the Organisation (for
the period 2008-2013), which resulted from Resolution A.989(25).214 This document
identifies a set of 42 performance indicators to measure the progress made by flag States in

210

Under Article 228(1) of the LOS Convention, port and coastal States have jurisdiction to institute
proceedings provided the flag State in question has “repeatedly disregarded” its obligation to effectively enforce
the applicable international rules and standards in respect of violations committed by its vessels; David
Anderson, 'The Roles of Flag States, Port States, Coastal States and International Organisations in the
Enforcement of International Rules and Standards Governing the Safety of Navigation and the Prevention of
Pollution from Ships Under the UN Convention of the Law of the Sea and other International Agreements'
(1998) 2 Singapore Journal of International & Comparative Law 557 at 565.
211
Resolution A.912(22), 'Revised Self-Assessment of Flag State Performance' (IMO, 2001).
212
The self-assessment enables flag States to assess their deficiencies and take appropriate action, including
requesting assistance to improve the situation. International Maritime Organization, Self-Assessment of Flag
State
Performance
(MSC/Circ.889-MEPC/Circ.353)
(1998)
<www.imo.org/includes/blastData.asp/doc_id=816/889.PDF> at 25 January 2010; International Chamber of
Shipping, Flag State Responsibilities (2010) <http://www.marisec.org/ics/issues/flagstat.htm> at 26 January
2010.
213
Resolution A.946(23), 'Voluntary IMO Member State Audit Scheme' (IMO, 2003).
214
Resolution A.989 (25), 'Strategic Plan for the Organization for the six-year period 2008-2013' (IMO, 2007);
Resolution A.990 (25), 'High Level Action Plan of the organization and priorities for the 2008-2009 biennium '
(IMO, 2007).
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implementing the strategic directions of the IMO. Strategic Direction 2 deals with fostering
global enforcement of international conventions by flag States. 215 However, the current IMO
initiatives only measure the effectiveness of States that are willing to undergo a voluntary
audit or declare their aggregate non-compliance rate.216 Most countries are unwilling to
undertake a voluntary audit or declare their non-compliance rate, thereby limiting the IMO’s
ability to identify weaknesses in the enforcement of flag State jurisdiction over vessels under
their registry.217

Unfortunately, the IMO self-assessment methodology cannot be utilised to measure the
enforcement efforts of the Flag State Administration of Maldives. This is because as of
March 2011, the Department of Transport of Maldives has not yet submitted its Flag State
Performance Self-Assessment form to the IMO218 as required by IMO Circulars
(MSC/Circ.889 and MEPC/Circ.353) and IMO Resolution A.881(21).219

215

Resolution A.990 (25), 'High Level Action Plan of the organization and priorities for the 2008-2009
biennium ' (IMO, 2007).
216
The aggregate non-compliance rate is the ratio of the number of compliances to the number of noncompliances.
217
See generally M. Perepelkin et al, 'An improved methodology to measure flag performance for shipping
industry' (2009) 34(3) Marine Policy 394.
218
Information provided to the author by Ibrahim Yasir, Deputy Director of the Department of Transport during
a field visit to the Maldives in December 2009.
219
All IMO member States are required to complete and submit the Flag State Performance Self-Assessment
form. The amount of information provided by States varies considerably. For example, submissions from
Bulgaria, Hong Kong and Australia to the IMO provide extensive data, including the calculation of total gross
tonnage and references to national legislation, as oppose to the submission by the Commonwealth of Bahamas.
See Bulgaria, Self-Assessment Form of the Bulgarian Maritime Administration and Letter of the Secretary
General
of
IMO
on
the
receipt
thereof
(2001)
Ministry
of
Transport
<www.mt.government.bg/.../1_02_CONF_BG_17_01_Add_7.doc > at 23 January 2010; Hong Kong, Flag State
Performance Self-Assessment form (2008) <http://www.mardep.gov.hk/en/publication/pdf/flagstate04_08.pdf>
at 26 January 2010; Australia, Flag State Performance Self-Assessment Form (2000) Australian Maritime Safety
Authority <www.amsa.gov.au/shipping_safety/Flag_State.../res881_form.pdf > at 27 January 2010; and
Bahamas, Flag State performance Self-Assessment Form: for the purposes of IMO Assembly Resolution
A.881(21) <http://www.bahamasmaritime.com/Documents/fssa%20form.pdf> at 23 January 2010.
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A more preferable methodology for measuring the effectiveness of flag State enforcement
efforts is the mathematical model developed by Perepelkin et al (Perepelkin model).220
Indeed, Perepelkin and others have rightfully criticised the current IMO methodology for
measuring flag State performance which employs the IMO’s Voluntary Member State Audit
Scheme.221

The Perepelkin model addresses the shortcomings of the IMO system by accounting for the
deficiencies, casualties and seriousness of casualties, pursuant to IMO guidelines.222 The
Perepelkin model therefore employs a much wider framework for measuring the
effectiveness, performance and consequently the quality, of a flag.223

According to the Perepelkin model, the best flag in regard to enforcement efforts is Spain,
followed by Chile, the Philippines and then Canada. Perepelkin and others have argued that
by incorporating State deficiencies and casualties into the assessment criteria, some flags
which were previously ‘white listed’224 under the IMO method (such as Panama, India,
Turkey and Russia) have shifted to the grey or black lists. In addition, some flags States, such

220

M. Perepelkin et al, 'An improved methodology to measure flag performance for shipping industry' (2009)
34(3) Marine Policy 394 at 397.
221
Perepelkin et al have identified the following deficiencies with the IMO assessment model: (i) The method
cannot accommodate small sample sizes (flag States), or the non applicability or inaccuracy of output data in
cases of small input data; (ii) Data from several Port State Control frameworks (e.g. Paris MOU, Tokyo MOU,
Indian Ocean MOU) are not combined and valuable information is omitted in measuring performance; (iii)
Relevant factors, such as the number and type of deficiencies found during inspections, are not taken into
account; and (iv) Relevant information, such as casualties, are also not taken into consideration. M. Perepelkin
et al, 'An improved methodology to measure flag performance for shipping industry' (2009) 34(3) Marine Policy
394 at 396.
222
The IMO currently distinguishes between very serious, serious and less serious casualties. The definition of
very serious casualty is provided in the Resolution MSC.255(84), 'Casualty Investigation Code' (IMO, 2008).
“A very serious casualty means a marine casualty involving the total loss of the ship or a death or severe
damage to the environment”.
223
M. Perepelkin et al, 'An improved methodology to measure flag performance for shipping industry' (2009)
34(3) Marine Policy 394 at 397.
224
White, grey and black lists were introduced by regional MOUs on port State control in order to categorise
vessels based on construction, design, manning and equipment standards. The white list represents the best flags
while the black list contains the worst performing flags in terms of deficiencies found during inspections.
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as Denmark, improved their ranking under the new method, so too the Faroe Islands, Austria,
Estonia, Brazil, Lithuania, Latvia and Myanmar.

From the author’s analysis and interpretation of the statistics yielded from the Perepelkin
model of flag State performance, the Maldives is the 33rd most successful or effective registry
in the world (out of 155 countries). Other registries that share this ranking with the Maldives
include the French Antarctic Territory, Vanuatu and Egypt. The most ineffective registries
according to the Perepelkin model are Bolivia, Kuwait and Hong Kong. However, the
mathematical approximation used by the Perepelkin model to rank State registries may not be
accurate, as the number of deficiencies reported by States varies substantially. For example,
Maldives reported 40 deficiencies, which is less than 10% of the 462 deficiencies reported by
Vanuatu. However, as stated above, both the Maldives and Vanuatu have a ranking of 33.
This is a major limitation of the Perepelkin model’s ability to measure the effectiveness of
flag States to enforce international rules and standards.

5.4 THE IMPLEMENTATION OF FLAG STATE ENFORCEMENT JURISDICTION
BY THE MALDIVES
This section analyses the implementation of flag State enforcement jurisdiction for the
protection and preservation of the marine environment from vessel source pollution under the
national laws of Maldives. Flag State enforcement jurisdiction under the national laws of
Maldives will be analysed according to the six criteria that were used for international laws in
this chapter. They are: (i) the flag State obligation to regulate discharge of pollutants into the
marine environment; (ii) the flag State obligation to detect unlawful discharges from vessels;
(iii) the flag State obligation to conduct surveys to ensure that vessels comply with national
laws and international conventions on pollution prevention; (iv) the flag State obligation to
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issue shipboard documentation and prevent non-compliant vessels from sailing; (v) the
obligation to regulate packaging, labelling and stowage of pollutants onboard vessels; and
(vi) the flag State obligation to investigate reports by other States of non-compliance by
vessels.

5.4.1 The Obligation to Regulate Discharge of Pollutants into the Marine Environment
As demonstrated in Section 5.2.1 of this chapter, the Maldives (as a flag State) is required
under the LOS Convention to implement measures to minimise, to the fullest possible extent,
the release or discharge of toxic, harmful or noxious substances from vessels.225 Furthermore,
the Annexes of MARPOL 73/78 oblige flag States to implement measures to prohibit the
discharge into the marine environment of oil, noxious liquid substances carried in bulk,
dangerous goods carried in packaged form, sewage, garbage and harmful substances through
vessel exhausts226 in excess of the maximum allowable technical limits prescribed under the
convention.

Under Articles 7 and 8 of the Environment Protection and Preservation Act 1993, the
Maldives must prohibit the disposal of any type of hazardous substance or poisonous gas that
may have harmful effects on the environment within the territory of the Maldives.227 The
only situation in which hazardous substances may be discharged or emitted is if such a
discharge becomes “absolutely necessary”.228 Unfortunately, the Act neither provides
maximum allowable limits for the disposal of pollutants nor the method for their disposal229
into the marine environment under the normal operations of vessels. This is also the case for

225

Article 194(3) of the LOS Convention.
See analysis of vessel discharge limits prescribed in MARPOL 73/78 under Section 5.2.1 of this Chapter.
227
Articles 7(a) and 8 of the Environment Protection and Preservation Act 1993.
228
Articles 7(b) and 8 of the Environment Protection and Preservation Act 1993.
229
For example, noxious liquid substances are to be discharged below the water line through an underwater
outlet. See Regulation 13.2.1.2 of Annex II of MARPOL 73/78, discussed under Section 5.2.1.2 of this chapter.
226
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pollutants that are discharged for the purpose of combating specific pollution incidents in
order to minimise damage to the marine environment.230 The Act is also silent on the
thresholds within which substances may be disposed, such as distance from land, nature and
concentration of effluents and the depth of the sea at the place of discharge. Furthermore, the
Act does not stipulate provisions for the adoption of technology to reduce the disposal of
pollutants into the marine environment, or the role of shore reception facilities as points of
disposal (as required under applicable international conventions). Indeed, the only
requirement under Environment Protection and Preservation Act is for the Maldives to
prohibit the disposal of any hazardous substance or poisonous gas that may have harmful
effects on the environment.231

Conversely, it can be argued that the Environment Protection and Preservation Act restricts
the discharge of any substance that may harm the environment, and therefore goes beyond the
generally accepted discharge levels permitted under applicable international laws. For
example, according to Regulation 15.2.3 of Annex I of MARPOL 73/78, a vessel is permitted
to discharge oil at a rate of 15 parts per million while the vessel is en route. However, the
discharge of substances such as oil, noxious liquid substances, packaged goods, sewage,
garbage and harmful substances from vessel exhausts - even at levels generally accepted at
the international level - is illegal under the national laws of Maldives. 232 Based on the
analysis above, it can be argued that the Environment Protection and Preservation Act falls
short of implementing the flag State enforcement obligation to regulate the discharge of
pollutants from vessels in accordance with the LOS Convention and MARPOL 73/78.

230

As required under Regulation 4.3 of Annex I of MARPOL 73/78.
Articles 7 and 8 of the Environment Protection and Preservation Act 1993.
232
Based on Articles 7(b), 8 and 11(e) of the Environment Protection and Preservation Act 1993.
231
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As was shown in Chapter Four, the Draft Environment Protection Act, when enacted, will
provide the basis for the Maldives to meet its obligations under applicable international laws.
Under Articles 6(g) and 29(2)(1) of the Draft Environment Protection Act, the Maldives has
the power to identify and undertake appropriate measures necessary for the national
implementation of international conventions and agreements on environmental protection.233
Like the Environment Protection and Preservation Act, the Draft Environment Protection Act
imposes a general obligation on the Maldives to develop mechanisms to enforce national
policies and standards234 in order to minimise the disposal of waste generated by activities in
a manner that will not cause damage to the environment of Maldives.235 The Draft
Environment Protection Act also imposes a total ban on the disposal of any hazardous or
polluting substance into the country’s marine environment without the express authorisation
of the government.236

In relation to the prevention of air pollution, the Draft Environment Protection Act provides
the Maldives with the right to declare air pollution control areas and take precautionary
measures to avoid air pollution in such areas.237 The flag State may prescribe and exercise
control over the use of any fuel onboard vessels under its registry that may cause or is likely
to cause air pollution,238 as well as prohibit the burning of any material not being fuel in an
air pollution control area.239 It is also an offence under the draft Act to discharge harmful
substances and waste into the marine environment, or emit harmful substances into the
atmosphere in contravention of applicable laws and guidelines developed by the Maldives.240

233

Articles 6(g) and 29(2)(1) of the Draft Environment Protection Act.
Article 6 of the Draft Environment Protection Act.
235
Article 20(a) of the Draft Environment Protection Act.
236
Article 16(d) of the Draft Environment Protection Act.
237
Article 17(b) of the Draft Environment Protection Act.
238
Article 17(f-1) of the Draft Environment Protection Act.
239
Article 17(f-2) of the Draft Environment Protection Act.
240
Articles 22(c) and 33 of the Draft Environment Protection Act.
234
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Apart from the general obligation to minimise waste disposal, the obligations relating to the
disposal of hazardous substances and the reduction of air pollution, the Draft Environment
Protection Act does not provide any specific obligations for the Maldives to regulate the
discharge of pollutants into the marine environment as provided under the LOS Convention
and MARPOL 73/78. Therefore, it can be argued that the Draft Environment Protection Act
also falls short of implementing flag State enforcement obligations to regulate the discharge
of pollutants from vessels as stipulated under international law.

Furthermore, none of the other applicable national laws of Maldives provide obligations
regulating the discharge of pollutants into the marine environment, other than the obligation
for vessels navigating in the maritime zones of Maldives to implement measures to minimise
the leakage of pollutants into the maritime environment under the Draft Navigation Act. 241

5.4.2 The Obligation to Detect Unlawful Discharges from Vessels
As discussed in Section 5.2.2 of this chapter, the Maldives (as a flag State) has the obligation
to detect unlawful discharges from vessels and ensure that vessels under its registry are
equipped with systems that can monitor and control discharges from vessels. The monitoring
systems onboard vessels are to continuously record the discharge in litres per nautical mile,
the total quantity discharged, the content of pollutants discharged and the rate of discharge.242
These records are to be maintained for at least three years. 243 The national laws of Maldives
are silent on the obligation to detect unlawful discharges from vessels, the obligation to
ensure that vessels are equipped with systems that can monitor and record discharges from
vessels, as well as the obligation to maintain records of discharges from vessels for a fixed
period of time.
241

Article 60 of the Draft Navigation Act.
Regulation 15(3)(a) of Annex I of MARPOL 73/78.
243
Regulation 15(3)(a) of Annex I of MARPOL 73/78.
242
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5.4.3 The Obligation to Conduct Surveys to Ensure that Vessels Comply with National
Laws and International Conventions on Pollution Prevention
We have seen that under MARPOL 73/78 the Maldives, as a flag State, must conduct surveys
to ensure that vessels flying its flag or of its registry comply with applicable international
rules and standards for the prevention, reduction and control of vessel source pollution.244
The purpose of flag State surveys is to verify that vessels under a State’s registry are in
compliance or fully conversant with the applicable international regulations on crewing
standards and conduction of the vessels.

Presidential Decree No.138/2009/35 and the Draft Navigation Act obligate the Maldives to
conduct flag State control surveys to ensure that vessels comply with national laws and
international conventions on pollution prevention.245 The surveys are to be conducted by
qualified officers under the authority of a principal surveyor appointed by the Department of
Transport of Maldives. 246 The Draft Navigation Act grants power to the Department of
Transport to nominate external organisations, such as vessel classification agencies, to
conduct surveys onboard vessels registered in the Maldives.247 The flag State of Maldives
conducted approximately 1200 surveys between January and December 2010 to verify that
vessels entitled to fly its flag were complying with generally accepted international rules and
standards.248 All flag State surveys were conducted by State surveyors and not outsourced to
classification agencies.249

244

Article 217(1) of the LOS Convention.
Article 44 of Presidential Decree No.138/2009/35; Article 1 of the Draft Navigation Act provides the
obligation to conduct flag State control surveys to ensure that vessels comply with national laws and
international conventions on pollution prevention.
246
Article 4.1 of the Draft Navigation Act.
247
Article 4.1 of the Draft Navigation Act.
248
Information provided to the author by Ibrahim Yasir, Deputy Director of Department of Transport in
Maldives.
249
Information provided to the author during a field visit to the Maldives in December 2009 by the Department
of Transport of Maldives.
245
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The Draft Environment Protection Act also enables the Maldives to duly appoint qualified
surveyors to conduct surveys. 250 The surveyors have the power to require the production of
licenses, registries, records and other documents relating to national laws and international
conventions on environmental protection, as well as the power to inspect, examine and copy
such documents.251 Furthermore, surveyors have the power to seize assets used in the
commission of an offence252 in order to make examinations and enquiries as to whether
applicable laws and international conventions have been complied with,253 and to arrest any
vessel reasonably suspected of having caused serious damage to the marine environment.254

To ensure compliance with the Draft Environment Protection Act, a range of offences are
prescribed under the Draft Act. It is an offence to hinder or obstruct a surveyor in the exercise
of his duties,255 and to fail to comply with a lawful order or requirement made by a
surveyor.256 Furthermore, failing or neglecting to carry out an improvement order issued by a
surveyor is an offence under the Draft Act,257 so too the giving of misleading or wrongful
information.258 The State has jurisdiction “to take measures deemed necessary”259 to protect
the marine environment from incidents that have caused or threaten to cause pollution due to
violations of the Draft Environment Protection Act. The measures taken by the State may
include the levying of penalties by way of fines, as well as imprisonment of the responsible
crew onboard the vessel that has committed the offence under the Draft Act.260

250

Article 27(a) of the Draft Environment Protection Act. Article 27(a) refers to qualified personnel, in this
regard, as environment inspectors. Environment inspectors have similar functions to surveyors. Therefore, for
the purpose of this thesis, environment inspectors are referred to as surveyors.
251
Article 27(b-2) of the Draft Environment Protection Act.
252
Article 27(b-4) of the Draft Environment Protection Act.
253
Article 27(b-1) of the Draft Environment Protection Act.
254
Under Article 24(c) of the Draft Environment Protection Act.
255
Article 30(a) of the Draft Environment Protection Act.
256
Article 30(b) of the Draft Environment Protection Act.
257
Article 30(e) of the Draft Environment Protection Act.
258
Article 30(d) of the Draft Environment Protection Act.
259
Article 37(a) of the Draft Environment Protection Act.
260
Article 37(b) of the Draft Environment Protection Act.
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5.4.4 The Obligation to Issue Shipboard Documentation and Prevent Non-compliant
Vessels from Sailing
The requirement of the flag State to issue and endorse shipboard documentation such as
certificates, cargo record books and emergency plans is a fundamental obligation under
MARPOL 73/78.261 Moreover, the onboard documentation must be in conformity with the
actual condition of the vessel. 262

Vessels navigating within the maritime zones of Maldives must carry documentation onboard
to verify that they are in compliance with international rules and standards for the protection
and preservation of the marine environment.263 Foreign vessels navigating within the
maritime zones of Maldives must also carry appropriate documentation onboard issued by
their respective flag State or an organisation authorised to issue documentation of behalf of
their respective flag State. Vessels registered in the Maldives are required to carry
documentation issued pursuant to surveys conducted by qualified surveyors appointment by
the Maldives.264

There are no domestic laws requiring Maldives to prohibit vessels that fail to comply with
applicable rules, or that present an unreasonable threat to the marine environment, from
sailing. However, these obligations are provided for in Articles 217(2) and (3) of the LOS
Convention.265

261

Regulations 7.1 and 7.2 of Annex I of MARPOL 73/78; Regulation 9 of Annex II of MARPOL 73/78;
Regulations 5 and 6 of Annex IV of MARPOL 73/78; Regulations 6, 7 and 8 of Annex VI of MARPOL 73/78.
262
Article 217(3) of the LOS Convention.
263
Articles 21 and 53 of the Draft Navigation Act.
264
Article 4.1 of the Draft Navigation Act.
265
See Section 5.2.4 of this chapter.
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5.4.5 The Obligation to Regulate Packaging, Labelling and Stowage of Pollutants
Onboard Vessels
As shown in Section 5.2.5 above, MARPOL 73/78 requires the crew onboard vessels that
carry any harmful substances to appropriately package, label and stow such substances, 266 as
well as carry the requisite documentation267 in accordance with applicable technical codes.
The rationale underpinning this obligation is to minimise hazard to the marine environment268
and limit the carriage of harmful substances in consideration of the capacity of the vessel.269
There is currently no law in the Maldives that imposes obligations of this nature.

5.4.6 The Obligation to Investigate Reports by Other States on Non-compliance by
Vessels
As a flag State, the Maldives is required to investigate reports on non-compliance by vessels
under its registry by other States.270 The Maldives must cooperate in the conduct of the
investigation271 and ask for further or better information to enable proceedings to be brought
against non-compliant vessels for alleged violations.272 There is no law in the Maldives
dealing with the obligation to investigate reports of non-compliance by vessels registered to
fly the flag of Maldives by other States. Under the Shipwrecks and Collision within Maritime
Zones of Maldives Act 1996, vessels must report maritime incidents such as shipwrecks
causing pollution to the relevant government agency in the Maldives. 273 Similarly, the Draft
Environment Protection Act274 and the Draft Navigation Act275 impose a requirement on
vessels to report maritime incidents to the relevant government agency if the incident poses
266

Regulation 3 of Annex III of MARPOL 73/78.
Regulation 4 of Annex III of MARPOL 73/78.
268
Regulation 2 of Annex III of MARPOL 73/78.
269
Regulations 5 and 6 of Annex III of MARPOL 73/78.
270
Regulation 1 of Annex VI of MARPOL 73/78.
271
Article 94(7) of the LOS Convention.
272
International Maritime Organization, MARPOL - How to do it (IMO, 2002) page 20.
273
Articles 2 and 3 of the Shipwrecks and Collisions within Maritime Zones of Maldives Act, No.7/1996
274
Article 24 (a-1) of the Draft Environment Protection Act.
275
Article 60 of the Draft Navigation Act.
267
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an imminent risk of serious pollution within the maritime zones of Maldives. 276 However,
none of the applicable national laws of Maldives impose requirements on the flag State to
investigate reports made to the government, including reports submitted by other States.
Furthermore, the national laws do not impose requirements on Maldives to cooperate in the
conduct of an investigation, or to institute proceedings against a non-compliant vessel as
required under applicable international conventions.277

5.5 CONCLUSION
This chapter has analysed flag State enforcement jurisdiction under the LOS Convention and
MARPOL 73/78 for the protection and preservation of the marine environment from vessel
source pollution. As has been shown, the LOS Convention and MARPOL 73/78 impose
several obligations on flag States, including the duty to regulate the discharge of pollutants
from vessels, the obligation to detect unlawful discharges from vessels, to conduct surveys to
ensure that vessels comply with laws on pollution prevention, as well as the obligation to
issue shipboard documentation which serves as prima facie evidence of the vessel’s
compliance with applicable rules and regulations on pollution prevention. Flag States must
also ensure that harmful substances are appropriately packaged, labelled and stowed onboard
vessels to reduce the risk of pollution as well as investigate reports by other States on noncompliance by vessels.

This chapter has also examined the national laws of Maldives applicable to the protection and
preservation of the marine environment. The analysis has shown that the applicable national
laws of Maldives fall short of implementing the obligations under the LOS Convention and
MARPOL 73/78. In this regard, a major gap identified in this chapter is that applicable

276
277

Article 24(a-2) of the Draft Environment Protection Act.
See requirements under international conventions in Section 5.2.6 of this chapter.
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national laws neither provide maximum allowable limits for disposal of pollutants nor a
method of disposal of pollutants into the marine environment under normal operations of
vessels. This absence of national regulation also applies to pollutants that are discharged for
the purpose of combating specific pollution incidents in order to minimise damage to the
marine environment. Moreover, the national laws of Maldives do not provide any thresholds
within which substances may be disposed, such as the distance from land, the nature and
concentration of effluents or depth of the sea at the place of discharge. Furthermore, the
applicable national laws do not stipulate provisions for the adoption of technology to reduce
the disposal of pollutants into the marine environment, or their disposal at shore reception
facilities as required under international conventions.

The national laws of Maldives are also silent on other issues, such as the obligation to detect
unlawful discharges from vessels, the obligation to ensure that vessels are equipped with
systems that can monitor and record discharges from vessels, as well as the obligation to
maintain records of discharges from vessels. There are no provisions in applicable national
laws on the obligation to require the crew onboard vessels to appropriately package, label and
stow harmful substances to reduce the risk of pollution. The last major gap identified in this
chapter is that none of the national laws of Maldives impose requirements on the flag State to
investigate reports of non-compliance by vessels under its registry.

The following chapter analyses the prescriptive and enforcement jurisdiction of Maldives,
under applicable international laws and national laws, for the protection and preservation of
the marine environment in the zones closest to the land area, i.e. internal waters of the State.
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CHAPTER SIX
PORT STATE PRESCRIPTIVE AND ENFORCEMENT JURISDICTION
over THE PREVENTION OF VESSEL SOURCE POLLUTION
in PORTS AND INTERNAL WATERS

6.1 INTRODUCTION
Port States have a major role to play in combating sub-standard vessel operations and
reducing vessel source pollution in the ports and internal waters of States.1 Indeed,
international law has recognised that port States may take affirmative measures to inspect
vessels visiting their ports and internal waters in order to enforce internationally recognised
generally accepted standards with regard to the protection of the marine environment.2 The
emphasis on port State jurisdiction has come about due to greater environmental
consciousness and a belief that open registries are unable or unwilling to exercise effective
flag State responsibilities.3

1

Ho-Sam Bang, 'Is Port State Control an Effective Means to Combat Vessel-Source Pollution? An Empirical
Survey of the Practical Exercise by Port States of Their Powers of Control' (2008) 23 The International Journal
of Marine and Coastal Law 715 at 715 and 291; The exercise of port State jurisdiction has been conceived to
protect the maritime zones of States from pollution. M.A Stephenson, 'Vessel-Source Pollution Under the Law
of the Sea Convention - an Analysis of the Enforcement Standards' (1992) 17 Queensland Law Journal 267 at
269.
2
The Antarctic and Southern Ocean Coalition, Port State Jurisdiction: An Appropriate International Law
Mechanism
to
Regulate
Vessels
Engaged
in
Antarctic
Tourism
(2002)
<http://www.asoc.org/storage/documents/Meetings/ATCM/XXVI/ip-44portstate.pdf> at 2 June 2011 page 1.
3
Ademuni Odeke, 'Port State Control and UK Law' (1997) 28(4) Journal of Maritime Law and Commerce 657
at 659; Christopher P. Mooradian, 'Protecting "Sovereign Rights": The Case For Increased Coastal State
Jurisdiction Over Vessel-Source Pollution in The Exclusive Economic Zone' (2002) 82 Boston University Law
Review 767 at 775; J. Wonham, 'Some recent regulatory developments in IMO for which there are
corresponding requirements in the United Nations Convention on the Law of the Sea' (1996) 20(5) Marine
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This chapter analyses the prescriptive and enforcement jurisdiction of port States under the
LOS Convention and MARPOL 73/78 for the protection and preservation of the marine
environment in the internal waters of States (i.e. the zone closest to land area).4 The analysis
will focus on the applicable international and national laws which define the scope of port
State jurisdiction, access to ports, the jurisdiction to regulate and deny entry into ports, extraterritorial prescription, as well as the in-port enforcement jurisdiction of port States.
Following on from this, the chapter will examine the gaps in the national laws of Maldives in
relation to international requirements on port State jurisdiction.

6.2 PORT STATE JURISDICTION UNDER THE LOS CONVENTION
The LOS Convention does not contain a definition of ‘port State’. However, a port State is
simply a State that is visited by vessels. 5 In respect to the jurisdiction of port States, it is
important to note that while flag States possess jurisdiction over vessels registered under their
flag or of their registry, port States always exert power over foreign vessels.6

Policy 377 at 378; Andre' Nollkaemper, 'Agenda 21 and Prevention of Sea-based marine pollution' (1993) 17(6)
Marine Policy 537 at 551; Brian F. Fitzgerald, 'Port State Jurisdiction and Marine Pollution Under UNCLOS III'
(1995) 11 Maritime Law Association of Australia and New Zealand Journal 30.
4
Ports form part of a State’s internal waters; Internal waters of a maritime character mostly comprise bays,
estuaries and ports, as well as waters enclosed by baselines. R Churchill and A.V. Lowe, The Law of the Sea
(Manchester University Press, 3rd ed 1999) pages 60-61.
5
The term port State refers to the authority of the State in which a foreign vessel’s port of call is located. A. N.
Wright, 'Beyond the Sea and Spector: Reconciling Port and Flag State Control over Cruise Ship onboard
Environmental Procedures and Policies' (2007) 18 Duke Environmental Law and Policy Forum 215 at 216;
According to Kasoulides, a port is “an area within which ships are loaded with and discharged of cargo and
includes the usual places where ships wait for their turn or are ordered to oblige to wait for their turn no matter
what the distance from the port”. George C. Kasoulides, Port State Control and Jurisdiction: Evolution of the
Port State Regime (Martinus Nijhoff Publishers, 1993) page 1; A port State is the State in whose port a
particular vessel lies. R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed
1999) page 344.
6
The provisions on port and coastal State enforcement in part XII of the LOS Convention use the term
‘vessel(s)’ when referring to ‘foreign vessels(s)’. Øystein Jensen, Coastal State Jurisdiction and Vessel Source
Pollution: The International Law of the Sea Framework for Norwegian Legislation (The Pridtjof Nansen
Institute, 2006) page 11.
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The LOS Convention is the main instrument outlining port State jurisdiction7 for the control
of marine pollution in ports and internal waters.8 In this chapter, port State jurisdiction (as
stipulated in the LOS Convention) will be analysed according to three criteria: (i) the
jurisdiction of port States to regulate and deny port entry; (ii) port State control and in port
enforcement for the prevention of vessel source pollution; and (iii) the obligation of port
States to cooperate with each other in order to maintain uniform regional standards.

Before analysing port State jurisdiction in the LOS Convention, it is necessary to analyse the
balance of jurisdictional power between flag and port States, as well as the relationship
between coastal and port States. This preliminary analysis is important because of the crucial
links between port States, coastal States and flag States.

6.2.1 Balance of Jurisdictional Power between Flag States and Port States
Flag States have primary responsibility for regulating pollution from vessels.9 However, as
shown in previous chapters of this thesis, the most pressing problem in regulating vessel
source pollution appears to be the failure of flag States to ensure effective enforcement of
relevant international rules and standards over their own vessels.10 The failure of flag States

7

A. N. Wright, 'Beyond the Sea and Spector: Reconciling Port and Flag State Control over Cruise Ship onboard
Environmental Procedures and Policies' (2007) 18 Duke Environmental Law and Policy Forum 215 at 216;
Prior to the LOS Convention, port State regulation was never thought to be an effective means of combating
marine pollution generated by vessels. The concept of port State jurisdiction was first introduced in the 1923
Convention on the International Regime of Maritime Ports and in the text produced by the 1930 Hague
Conference for the Codification of International Law. Tatjana Keselj, 'Port State Jurisdiction in Respect of
Pollution from Ships: The 1982 United Nations Convention on the Law of the Sea and the Memoranda of
Understanding' (1999) 30(2) Ocean Development & International Law 127.
8
Mary George, An Alternate Regime of Liability and Compensation for Oil Pollution From Tankers in The
Straits of Malacca and Singapore (PhD Thesis, University of Sydney 2000) page 226; Port States enjoy full
sovereignty in ports and internal waters. Internal waters are those waters which lie landward of the baseline
from which the territorial sea and other maritime zones are measured. Article 8 of the LOS Convention.
9
Alan Khee-Jin Tan, Vessel-Source Marine Pollution: The Law and Politics of International Regulation
(Cambridge University Press, 2006).
10
Ibid.
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in this regard gives rise to claims against them by port States.11 Unlike flag States, port States
tend to impose more stringent regulations on vessels entering or coming near their waters.12
However, the imposition of more stringent regulations by port States has the capacity to
impair the freedom of vessels permitted under international law.13

In order to provide a balance between the rights of flag States and those of port States, the
LOS Convention developed the original and innovative concept of port State jurisdiction.14
Port State jurisdiction is a robust response to the apparent weaknesses of flag State
jurisdiction under the LOS Convention.15

Although the exercise of port State jurisdiction is voluntary,16 in certain circumstances port
State jurisdiction prevails over compulsory flag State jurisdiction. 17 Indeed, it is clear under
international law that the authority of a port State over a vessel is superior to that of a flag

11

Ted L. McDorman, 'Regional Port State Control Agreements: Some Issues of International Law' (2000) 5
Ocean Development & International Law 207 at 210; Molenaar has noted that “within the sphere of the
international law of the sea, port State jurisdiction has become increasingly accepted as a remedy for the failure
of flag States to exercise effective jurisdiction and control over their ships”. Erik Jaap Molenaar, 'Port State
Jurisdiction: Toward Comprehensive, Mandatory and Global Coverage' (2007) 38 Ocean Development &
International Law 225 at 239.
12
Alan Khee-Jin Tan, Vessel-Source Marine Pollution: The Law and Politics of International Regulation
(Cambridge University Press, 2006).
13
Tatjana Keselj, 'Port State Jurisdiction in Respect of Pollution from Ships: The 1982 United Nations
Convention on the Law of the Sea and the Memoranda of Understanding' (1999) 30(2) Ocean Development &
International Law 127 at 127-160.
14
Daniel Bodansky, 'Protecting the Marine Environment from Vessel-Source Pollution: UNCLOS III and
Beyond' (1991) 18 Ecology Law Quarterly 719; George C. Kasoulides, Port State Control and Jurisdiction:
Evolution of the Port State Regime (Martinus Nijhoff Publishers, 1993); Gerhard Kiehne, 'Investigation,
Detention and Release of Ships Under the Paris Memorandum of Understanding on Port State Control: A View
from Practice' (1996) 11(2) The International Journal of Marine and Coastal Law 217; Ted L. McDorman, 'Port
State Enforcement: A Comment on Article 218 of the 1982 Law of the Sea Convention' (1997) 28(2) Journal of
Maritime Law and Commerce 305; E. J. Molenaar, 'The EC Directive on Port State Control in Context' (1996)
11 International Journal of Marine and Coastal Law 241; Roberto Salvarani, 'The EC Directive on Port State
Control: A Policy Statement' (1996) 11(2) The International Journal of Marine and Coastal Law 225; The LOS
Convention addressed the shortcomings of flag State enforcement jurisdiction by strengthening the role of the
port State, thereby ensuring the compliance of vessels with existing legal obligations. Christian Pisani, 'Fair at
Sea: The Design of a Future Legal Instrument on Marine Bunker Fuels Emissions within the Climate Change
Regime' (2002) 33 Ocean Development & International Law 57.
15
Christian Pisani, 'Fair at Sea: The Design of a Future Legal Instrument on Marine Bunker Fuels Emissions
within the Climate Change Regime' (2002) 33 Ocean Development & International Law 57.
16
This issue is analysed in relation to in-port enforcement in Section 6.5 of this chapter.
17
D. Konig, Flag of Ships (Heidelberg and Oxford University Press, 2010) page 8.
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State, while a vessel is lying in port.18 However, some authors argue that while a vessel is
lying in port, the flag State of the vessel has concurrent jurisdiction with that of the port
State.19 Within ports and internal waters, port States have sovereignty and therefore foreign
vessels will be fully subject to the laws of the host nation (i.e. the port State in this
circumstance). 20 Within a port, the host State has absolute jurisdiction over visiting vessels,
in the same manner as if the visiting vessel were a foreign citizen vacationing or doing
business in the host country. For this reason, visiting vessels are subject to and must comply
with the laws and regulations of the host State.21

6.2.2 The Relationship between Coastal States and Port States
The LOS Convention limits the ability of coastal States to proactively regulate the operation
of foreign vessels navigating within their maritime zones. The situation is quite different
when vessels are berthed or anchored in a port.22 The port State has significantly more
jurisdictional authority over foreign flagged vessels in ports, as compared to coastal State
jurisdiction in their maritime zones.23

18

R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) page 54; Ted L.
McDorman, 'Regional Port State Control Agreements: Some Issues of International Law' (2000) 5 Ocean
Development & International Law 207 at 211.
19
Mary George, An Alternate Regime of Liability and Compensation for Oil Pollution From Tankers in The
Straits of Malacca and Singapore (PhD Thesis, University of Sydney 2000) page 229; J. N. K. Mansell, An
Analysis of Flag State Responsibility from an Historical Perspective: delegation or derogation? (PhD Thesis,
University of Wollongong 2007) page 31; David Anderson, 'The Roles of Flag States, Port States, Coastal States
and International Organisations in the Enforcement of International Rules and Standards Governing the Safety
of Navigation and the Prevention of Pollution from Ships Under the UN Convention of the Law of the Sea and
other International Agreements' (1998) 2 Singapore Journal of International & Comparative Law 557 at 560.
20
Ambrosa Rajadurai, 'Regulation of Shipping: The Vital Role of Port State Control' (2004) 18 Maritime Law
Association of Australia and New Zealand Journal 83 at 87.
21
Ted L. McDorman, 'Regional Port State Control Agreements: Some Issues of International Law' (2000) 5
Ocean Development & International Law 207 at 210.
22
Ambrosa Rajadurai, 'Regulation of Shipping: The Vital Role of Port State Control' (2004) 18 Maritime Law
Association of Australia and New Zealand Journal 83 at 87.
23
Christopher P. Mooradian, 'Protecting "Sovereign Rights": The Case For Increased Coastal State Jurisdiction
Over Vessel-Source Pollution in The Exclusive Economic Zone' (2002) 82 Boston University Law Review 767
at 774; State jurisdiction depends on the zone foreign vessels lie in. When vessels are in ports and internal
waters, vessels are under port State jurisdiction. When vessels are in archipelagic waters, the territorial sea or
exclusive economic zones, vessels are under coastal State jurisdiction. Coastal State jurisdiction over the
prevention of vessel source pollution is analysed in Chapters Seven and Eight of this thesis.
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In one sense, port States can be viewed as a special category of coastal States. Indeed, a State
could at the same time be a flag State, a coastal State and a port State. Some authors are of
the opinion that the port State is, in some respects, the coastal State itself.24 According to this
view, the port State is the temporary host to foreign vessels in port, but due to its
geographical position, it is also the coastal State. The port State is thus often considered to be
a second-rank coastal State.25

6.3 PORT STATE JURISDICTION UNDER MARPOL 73/78
The IMO has inserted provisions on port State jurisdiction in all multilateral regulatory
conventions related to the control of marine pollution. 26 The author’s research on the extent
and applicability of port State jurisdiction in various IMO-administered multilateral
regulatory conventions found that port State rights and obligations are provided in Regulation
19 of Chapter 1, Regulation 6.2 of Chapter IX and Regulation 4 of Chapter XII of SOLAS
74. Furthermore, provisions on port State jurisdiction are provided under Article 21 of the
International Convention on Load Lines 1966, as modified by its Protocol of 1988.27

Articles 5 and 6, Regulation 8 of Annex 1, Regulation 15 of Annex II, Regulation 8 of Annex
III and Regulation 8 of Annex V of MARPOL 73/78 also stipulate provisions on port State
jurisdiction. Similarly, Article X of the International Convention on Standards of Training,
Certification and Watchkeeping for Seafarers 1978, as well as Article 12 of the International
Convention on Tonnage Measurement of Ships 1969, codify provisions to establish
jurisdiction by port States. The port State jurisdiction under MARPOL 73/78 is directly
24

See for example Mary George, An Alternate Regime of Liability and Compensation for Oil Pollution From
Tankers in The Straits of Malacca and Singapore (PhD Thesis, University of Sydney 2000) page 227.
25
Mary George, An Alternate Regime of Liability and Compensation for Oil Pollution From Tankers in The
Straits of Malacca and Singapore (PhD Thesis, University of Sydney 2000) page 227.
26
Erik Jaap Molenaar, 'Port State Jurisdiction: Toward Comprehensive, Mandatory and Global Coverage'
(2007) 38 Ocean Development & International Law 225 at 239.
27
In this regard see Ambrosa Rajadurai, 'Regulation of Shipping: The Vital Role of Port State Control' (2004)
18 Maritime Law Association of Australia and New Zealand Journal 83 at 89.
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related to the protection and preservation of the marine environment from vessel source
pollution. Hence, the analysis of this chapter focuses on the port State jurisdiction under
MARPOL 73/78.

As stated in previous chapters of this thesis, the most significant barrier to effective
implementation of MARPOL 73/78’s enforcement provisions is the treaty’s reliance on flag
States for enforcement.28 In response to the inherent problems with flag State enforcement,
and in an effort to fulfil the main obligation of MARPOL 73/78,29 the IMO has shifted the
enforcement provisions of MARPOL 73/78 from flag States to port States.30

As with the LOS Convention,31 the exercise of port State jurisdiction under MARPOL 73/78
is voluntary.32 Voluntary port State jurisdiction may lead to ‘ports of convenience’, much like
the pattern of ‘flags of convenience’.33 Indeed, there are various incentives for States to
operate ports of convenience.34 These incentives may lead to situations where internationally

28

G Mattson, 'MARPOL 73/78 and Annex I: An Assessment of its Effectiveness' (2006) 9 Journal of
International Wildlife Law and Policy 175 at 190.
29
The main obligation contained in MARPOL 73/78 is the obligation that State parties “undertake to give effect
to its provisions, including the technical standards that are often contained in Annexes”. Article 1 of MARPOL
73/78; Erik Jaap Molenaar, Coastal State Jurisdiction Over Vessel-Source Pollution (Kluwer Law International,
1998) page 51.
30
G Mattson, 'MARPOL 73/78 and Annex I: An Assessment of its Effectiveness' (2006) 9 Journal of
International Wildlife Law and Policy 175 at 191.
31
Under the LOS Convention, port State enforcement is not mandatory. Tatjana Keselj, 'Port State Jurisdiction
in Respect of Pollution from Ships: The 1982 United Nations Convention on the Law of the Sea and the
Memoranda of Understanding' (1999) 30(2) Ocean Development & International Law 127.
32
Voluntary port State jurisdiction adversely affects the efficiency of the international framework. M.A
Stephenson, 'Vessel-Source Pollution Under the Law of the Sea Convention - an Analysis of the Enforcement
Standards' (1992) 17 Queensland Law Journal 267 at 272.
33
The danger of ‘ports of convenience’ was raised in 1976 by the French Delegation on discussion on Revised
Single Negotiating Text (RSNT) of the LOS Convention. Tatjana Keselj, 'Port State Jurisdiction in Respect of
Pollution from Ships: The 1982 United Nations Convention on the Law of the Sea and the Memoranda of
Understanding' (1999) 30(2) Ocean Development & International Law 127.
34
Visiting foreign vessels can be crucial for sustaining the local economy of the port through the payment of
port fees, the use of port services (e.g. loading, off-loading, refuelling, and resupplying), the processing of
cargo, as well as land transport links. Erik Jaap Molenaar, 'Port State Jurisdiction: Toward Comprehensive,
Mandatory and Global Coverage' (2007) 38 Ocean Development & International Law 225.
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agreed standards are not vigorously enforced, or not enforced at all, so that a port can attract
the business of vessels which have violated the applicable standards.35

Port State jurisdiction in MARPOL 73/78 for the protection and preservation of the marine
environment from vessel source pollution is analysed in this chapter based on the same three
criteria prescribed in the LOS Convention. They are: (i) the jurisdiction of port States to
regulate and deny port entry; (ii) port State control and in-port enforcement for the protection
and preservation of the marine environment from vessel source pollution; and (iii) the
obligation of port States to cooperate with each other in order to maintain uniform regional
standards.

6.4 PORT STATE JURISDICTION TO REGULATE PORT ENTRY OF FOREIGN
VESSELS IN RELATION TO POLLUTION PREVENTION
On the basis of its territorial jurisdiction the port State may regulate the entry conditions of
vessels into its ports, or the stay of foreign vessels in its ports.36 Port States may also deny the
entry into port of sub-standard vessels, as these vessels may pose a threat to the marine
environment of States.37

35

G Mattson, 'MARPOL 73/78 and Annex I: An Assessment of its Effectiveness' (2006) 9 Journal of
International Wildlife Law and Policy 175 at 189.
36
Only warships and other ships on government service are entitled to immunity; D. Konig, Flag of Ships
(Heidelberg and Oxford University Press, 2010) page 9; According to Kasoulides: “The legal Status of internal
waters is often assimilated to that of a state’s territory”. George C. Kasoulides, Port State Control and
Jurisdiction: Evolution of the Port State Regime (Martinus Nijhoff Publishers, 1993) page 1.
37
George C. Kasoulides, Port State Control and Jurisdiction: Evolution of the Port State Regime (Martinus
Nijhoff Publishers, 1993); D. Konig, Flag of Ships (Heidelberg and Oxford University Press, 2010) page 9; Port
States fully retain their sovereignty to set conditions for, or even deny, access to their ports. Maria Gavouneli,
'From Uniformity to Fragmentation? The ability of the UN Convention on the Law of the Sea to accommodate
new uses and challenges' in A. Strati, Gavouneli M. and N. Skourtos (eds), Unresolved Issues and New
Challenges to the Law of the Sea (Martinus Nijhoff Publishers, 2006) page 211; A port State enjoys full
sovereignty over its ports and internal waters. Sovereignty is normally exclusive, unless there are rights of
passage safeguarded. A. V. Lowe, ‘The Right of Entry into Maritime Ports in International Law,’ (1977) 14 San
Diego Law Review 597 at 622. Cited in Aldo Chircop, 'Ships in Distress, Environmental Threats to Coastal
States, and Places of Refuge: New Directions for an Ancient Regime?' (2002) 33 Ocean Development &
International Law 207.
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The analysis of port State jurisdiction to regulate port entry of foreign vessels will be divided
into the two competences of port States (as provided in applicable international laws). The
first is the jurisdiction of port States to establish national laws on pollution prevention that
foreign vessels must adhere to as a condition of port entry. The second is the imposition of
monetary charges as a condition of port entry.

The opinions of various authors differ on the general right of access to ports and the territorial
jurisdiction of port States to deny the entry of foreign vessels into ports. Therefore, before
analysing port State competences to regulate measures on port entry, it is imperative to
examine the general right of access of foreign vessels into ports, as well as the jurisdiction of
port States to deny port entry of foreign vessels under international law.

6.4.1 The General Right of Access of Foreign Vessels into Ports
In the Nicaragua case, the International Court of Justice noted that it is by virtue of its
sovereignty that the State may regulate access to its ports.38 Similarly, Odeke has argued that
there exists no general right of access of foreign vessels to ports. Indeed, Odeke has
emphasised that the presumption that ports traditionally designed for foreign trade are open to
all vessels is incorrect, so too the belief that the arbitrary closure of a port gives rise to a right
of protest by flag States and, under certain circumstances, a claim to damages by flag States

38

Case concerning Military and Pera-military Activities in and against Nicaragua, (Nicaragua v the United
States) 1986 I.C.J. See Ho-Sam Bang, 'Port State Jurisdiction and Article 218 of the UN Convention on the
Law of the Sea' (2009) 40(2) Journal of Maritime Law and Commerce 291 at 295; Ted L. McDorman, 'Port
State Enforcement: A Comment on Article 218 of the 1982 Law of the Sea Convention' (1997) 28(2) Journal of
Maritime Law and Commerce 305 at 310; Ted L. McDorman, 'Regional Port State Control Agreements: Some
Issues of International Law' (2000) 5 Ocean Development & International Law 207 at 218; and also Øystein
Jensen, Coastal State Jurisdiction and Vessel Source Pollution: The International Law of the Sea Framework
for Norwegian Legislation (The Pridtjof Nansen Institute, 2006) page 16.
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in respect of their vessels.39 Regarding access to port and territorial jurisdiction of port States,
Molenaar noted that:

Based on the principle of territoriality, port States are allowed to deny in principle
access and determine conditions for the entry into its ports. Even though State practice
indicates that ports are commonly open, there is no legal right of access under general
international law. 40

Provisions in multilateral treaties envisage the refusal of port entry of foreign vessels that do
not comply with measures adopted under such treaties. 41 In principle, vessels wanting to enter
the ports or internal waters of a State that has ratified MARPOL 73/78 will have to abide by
the technical specifications in the Convention, regardless of their flag,42 pursuant to the no
more favourable treatment requirement in MARPOL 73/78.43

A port State party to MARPOL 73/78 may deny a foreign vessel from entering the internal
waters or a port under its jurisdiction, provided that the vessel does not comply with the
provisions of MARPOL 73/78. 44 Port States must not discriminate among vessels of different

39

Ademuni Odeke, 'Port State Control and UK Law' (1997) 28(4) Journal of Maritime Law and Commerce 657
at 660.
40
Erik Jaap Molenaar, Coastal State Jurisdiction Over Vessel-Source Pollution (Kluwer Law International,
1998) page 774.
41
R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) pages 62-63.
42
Bonnie Glaister, Thomas Hodgson and Nick Beale, 'The Environmental Cost of International Shipping' (2009)
4 National Environmental Law Review 58 at 61.
43
Article 5.4 of MARPOL 73/78; The IMO’s principle of no more favourable treatment aims to ensure that all
international vessels adhere to the conventions and protocols ratified by the State which they are registered with,
as well as those of the State whose ports the vessel is docked in. Under this principle no vessel, regardless of its
flag, will be exempt from the law of the port State. This principle allows port States to enforce applicable
standards in a uniform manner to all vessels in their ports. Bonnie Glaister, Thomas Hodgson and Nick Beale,
'The Environmental Cost of International Shipping' (2009) 4 National Environmental Law Review 58 at 62.
44
Article 5(3) of MARPOL 73/78; Vessels that do not comply with the provisions of relevant international
conventions are referred to as sub-standard vessels. It is generally accepted that port States may deny port access
to sub-standard vessels on the ground of environmental protection. Erik Jaap Molenaar, Coastal State
Jurisdiction Over Vessel-Source Pollution (Kluwer Law International, 1998) page 774; Chircop has argued that
“the port State is entitled to deny entry to vessels of any nationality and probably for any reason”. Aldo Chircop,
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countries in exercising the jurisdiction to deny entry of foreign vessels into ports.45 If a port
State denies entry to a vessel, the port State must immediately inform the consul or
diplomatic representative of the respective flag State, or if this is not possible, the
administration of the vessel concerned.46

There is considerable doubt whether the right to deny port access to a foreign vessel also
applies to vessels that are in distress.47 Some commentators have postulated that in distress
circumstances, the interests of the flag State override those of the port State. The IMO’s
‘Guidelines on Places of Refuge for Ships in Need of Assistance’ (IMO Resolution A.949
(23)) adopted in the aftermath of the Prestige disaster in 2002, confirm the need to balance
the various interests of the vessel in distress (along with its crew) with those of the port
State.48 It is essential for port States to consider that a vessel in distress and seeking entry
may present a serious threat of pollution and may thus pose a hazard to the port State.49
Therefore, is it worthwhile acknowledging that a refusal of port entry may lead to maritime
casualties and extensive damage to the marine environment.50

'Ships in Distress, Environmental Threats to Coastal States, and Places of Refuge: New Directions for an
Ancient Regime?' (2002) 33 Ocean Development & International Law 207.
45
Ho-Sam Bang, 'Port State Jurisdiction and Article 218 of the UN Convention on the Law of the Sea' (2009)
40(2) Journal of Maritime Law and Commerce 291 at 295; From a precautionary point of view, it is suggested
that conditions that are patently unreasonable or discriminatory may amount to an abuse of rights. R Churchill
and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) page 63; Erik Jaap Molenaar,
Coastal State Jurisdiction Over Vessel-Source Pollution (Kluwer Law International, 1998) page 102; Erik Jaap
Molenaar, 'Port State Jurisdiction: Toward Comprehensive, Mandatory and Global Coverage' (2007) 38 Ocean
Development & International Law 225 at 228; Article 300 of the LOS Convention.
46
Article 5(3) of MARPOL 73/78.
47
The Prestige disaster illustrates the need for clarity in this respect. The Spanish Government rejected a request
for entry from the vessel concerned. The vessel later sank and polluted the coasts of Portugal, France and Spain.
Øystein Jensen, Coastal State Jurisdiction and Vessel Source Pollution: The International Law of the Sea
Framework for Norwegian Legislation (The Pridtjof Nansen Institute, 2006) page 16.
48
Erik Jaap Molenaar, 'Port State Jurisdiction: Toward Comprehensive, Mandatory and Global Coverage'
(2007) 38 Ocean Development & International Law 225 at 228.
49
George C. Kasoulides, 'Vessels in Distress: 'Safe havens' for crippled tankers' (1987) 11(3) Marine Policy 184
at 184.
50
Alexopoulos and Dounias have estimated that 22% of groundings and 10.5% of total maritime casualties
occur when vessels are approaching ports. A.B. Alexopoulos and G. Dounias, 'An Assessment of Vessel-Source
Oil Pollution Incidents in the Mediterranean Sea using Inductive Machine Leading Methodology' (Aegean
Working Papers Issue 1, 2003) <www.stt.aegean.gr/docs/awp/issue1/ABS1_0101.pdf> at 22 May 2011; The
implications for refusing entry are substantial. J Firestone and C Jarvis, 'Response and Responsibility:
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Despite port States being able to deny port entry to foreign vessels in certain circumstances, it
has been acknowledged that there exists an international right of access to ports, even for substandard foreign vessels. Indeed, Kasoulides has boldly argued that a “qualification to forbid
foreign merchant ships [from entering] maritime ports would be a breach of international
comity”. 51 Like Kasoulides, McDorman has argued that ports of every State must be open to
foreign merchant vessels and can only be closed when the vital interests of the port State so
require.52 A “vital interest” of a port State may be threatened if a sub-standard vessel or a
high risk vessel53 enters a port and poses a threat to the marine environment of the port.

Customary international law does not recognise the right of a foreign vessel to access a port.54
Indeed, there is very little support by way of State practice for an automatic right for foreign
vessels to enter a State’s port or internal waters.55 The existence of a plethora of bilateral port
access agreements is a further indication of the absence of an automatic right of access to
ports under customary international law. 56 More significantly, the LOS Convention quite
clearly presupposes that States may set conditions for entry to their ports.57

Regulating Noise Pollution in the Marine Environment' (2007) 10 Journal of International Wildlife Law and
Policy 109 at 128; Vessels in distress may also be a security risk to the State. Aldo Chircop, 'Ships in Distress,
Environmental Threats to Coastal States, and Places of Refuge: New Directions for an Ancient Regime?' (2002)
33 Ocean Development & International Law 207.
51
George C. Kasoulides, Port State Control and Jurisdiction: Evolution of the Port State Regime (Martinus
Nijhoff Publishers, 1993) page 4.
52
Ted L. McDorman, 'Regional Port State Control Agreements: Some Issues of International Law' (2000) 5
Ocean Development & International Law 207 at 218; George C. Kasoulides, Port State Control and
Jurisdiction: Evolution of the Port State Regime (Martinus Nijhoff Publishers, 1993) page 3.
53
Such as nuclear-powered vessels. George C. Kasoulides, Port State Control and Jurisdiction: Evolution of the
Port State Regime (Martinus Nijhoff Publishers, 1993) page 14.
54
Ted L. McDorman, 'Regional Port State Control Agreements: Some Issues of International Law' (2000) 5
Ocean Development & International Law 207 at 218.
55
The existence of sovereignty over ports and internal waters, and the absence of the right of innocent passage
through ports and internal waters, logically implies the absence of any right under customary international law
for foreign vessels to enter a State’s ports or internal waters. R Churchill and A.V. Lowe, The Law of the Sea
(Manchester University Press, 3rd ed 1999) page 61.
56
Erik Jaap Molenaar, 'Port State Jurisdiction: Toward Comprehensive, Mandatory and Global Coverage'
(2007) 38 Ocean Development & International Law 225 at 227.
57
Articles 25(2), 211(3) and 255 of the LOS Convention. These articles are analysed in this chapter below.
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It is important to note that port access regulations under international trade law contradict
with those under the international law of the sea, as the primary motive of the former is to
facilitate trade with minimum hindrances. By contrast, the latter is based on balancing the
interests of international trade with the protection and preservation of the marine
environment.58 A complete account of the effects of port access regulations under
international trade law is provided by McDorman. 59

The existing literature on the general right of access to ports appears to be contradictory. A
significant number of authors support the view that there is a general right of access by
vessels to foreign ports. International law merely places the duty on a port State to exercise
its discretion in granting access to its ports on a non-discriminatory basis.60 Port States are
well aware of the potential economic repercussions of arbitrary action in this area.61 Most
States today have limited their discretion regarding access to ports by being contracting
parties to a wide range of treaties that support the principle of non-discrimination - a principle
which is widely recognised in the international law of the sea,62 IMO instruments63 as well as
international trade law.64

58

George C. Kasoulides, Port State Control and Jurisdiction: Evolution of the Port State Regime (Martinus
Nijhoff Publishers, 1993) page 11; Similar views are presented in P. W. De Langen and A. A. Pallis, 'Entry
barriers in seaports' (2007) 34(5) Maritime Policy and Management 427 at 430; and K.X. Li and Jin Cheng, 'The
Determinants of Maritime Policy' (2007) 34(6) Maritime Policy and Management 521 at 532.
59
Ted L. McDorman, 'Regional Port State Control Agreements: Some Issues of International Law' (2000) 5
Ocean Development & International Law 207 at 219-222.
60
G.P Pamborides, International Shipping Law, Legislation and Enforcement (Kluwer Law International, 1999)
page 27.
61
Under Article 232 of the LOS Convention, vessel owners are entitled to compensation for losses suffered as a
result of unlawful or excessive action. Alan Khee Jin Tan, 'The Regulation of Vessel-Source Marine Pollution:
Reconciling the Maritime and Coastal State Interests' (1997) 1 Singapore Journal of International &
Comparative Law 355.
62
Articles 24(1)(b), 25(3), 119(3) and 227 of the LOS Convention.
63
Article 5(4) of MARPOL 73/78.
64
Article XX of the 1994 General Agreement on Tariffs and Trade (GATT), <www.wto.org> at 24 May 2011;
Erik Jaap Molenaar, 'Port State Jurisdiction: Toward Comprehensive, Mandatory and Global Coverage' (2007)
38 Ocean Development & International Law 225 at 228.
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6.4.2 Jurisdiction of Port States to Establish Conditions for Port Entry in National Laws
Under the LOS Convention, States may establish their own requirements in national laws for
the protection, reduction and control of pollution of the marine environment as a condition of
entry to their ports.65 However, before such requirements are enforced, they must first be
publicised and communicated to the IMO.66 The LOS Convention reads:

States [may] establish particular requirements for the prevention, reduction and
control of pollution of the marine environment, as a condition for the entry of foreign
vessels into their ports or internal waters or for a call at their off-shore terminals...
States shall give due publicity to such requirements and shall communicate them to
the competent international organisation.67

Once a State give notice of its conditions for port entry to the IMO and to the public, the antipollution requirements in the State’s national laws are adopted, even though a foreign vessel
may view them as a further burden on free trade.68

Port States may prescribe that vessels be fitted with equipment such as an Automatic
Identification System (AIS) or a Voyage Data Recorder (VDR) as a condition of entry into
port,69 thereby enabling the State to regulate or monitor traffic and pollution from vessels.70

65

Article 211(3) of the LOS Convention; Dermott Devine, 'Port State Jurisdiction: a judicial contribution for
New Zealand' (2000) 24(3) Marine Policy 215 at 217.
66
Article 211(3) of the LOS Convention; John Warren Kindt, Maritime Pollution and the Law of the Sea
(William S. Hein & Co. Inc, 1986).
67
Article 211(3) of the LOS Convention.
68
Tatjana Keselj, 'Port State Jurisdiction in Respect of Pollution from Ships: The 1982 United Nations
Convention on the Law of the Sea and the Memoranda of Understanding' (1999) 30(2) Ocean Development &
International Law 127 at127.
69
Erik Jaap Molenaar, 'Port State Jurisdiction: Toward Comprehensive, Mandatory and Global Coverage'
(2007) 38 Ocean Development & International Law 225 at 242; For example, the Australian Maritime
Identification System (AMIS) requires vessels to provide Australian authorities with data detailing the vessel's
crew, cargo, route and the port previously visited. This data is sought when the vessel is within 1000 nautical
miles of the Australian continent. Although there is no territorial jurisdiction to enforce such a measure, it has
been effective because failure to provide the data may see the vessel refused entry to the port, and possibly even
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However, port States are barred from implementing conditions that exceed generally accepted
international rules and standards on the construction, design, equipment and manning of
foreign vessels.71 Therefore, conditions that require foreign vessels be fitted with equipment
that is not generally accepted at the international level can generate significant controversy,
as the conditions may exceed the construction, design, equipment and manning standards
provided in applicable multilateral regulatory conventions.

Port States have the right to take “necessary steps” to prevent a breach of port entry
conditions by vessels. In this regard, Article 25(2) of the LOS Convention states that:

In the case of ships proceeding to internal waters or a call at a port facility outside
internal waters, the...State...has the right to take the necessary steps to prevent any
breach of the conditions to which admission of those ships to internal waters or such a
call is subject.72

The inclusion of the phrase “necessary steps” suggests that a full range of enforcement
powers are open to port States, but the use of such powers should be proportional to the
circumstances involved.73 The jurisdiction to take necessary steps to prevent a breach of port

arrested if it subsequently enters Australia’s territorial sea with an intention to proceed to a port. Stuart Kaye,
'Threats from the Global Commons: Problems of Jurisdiction and Enforcement' (2007) 8 Melbourne Journal of
International Law 185 at 189.
70
Kamal-Deen Ali, 'Legal and Policy Dimensions of Coastal Zone Monitoring and Control: The Case in Ghana'
(2004) 35 Ocean Development & International Law 179.
71
J Firestone and C Jarvis, 'Response and Responsibility: Regulating Noise Pollution in the Marine
Environment' (2007) 10 Journal of International Wildlife Law and Policy 109 at 128.
72
Article 25(2) of the LOS Convention.
73
Øystein Jensen, Coastal State Jurisdiction and Vessel Source Pollution: The International Law of the Sea
Framework for Norwegian Legislation (The Pridtjof Nansen Institute, 2006) page 17.
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entry conditions is reaffirmed in the LOS Convention by the right of port States to prescribe
anti-pollution requirements in their national laws.74

According to Article 211(3) of the LOS Convention, a State must require the master of a
vessel flying its flag or of its registry to indicate to the port State whether it complies with the
entry conditions established by the port State when navigating into port.75 However, the
precise wording used in Article 211(3) of the LOS Convention is not very helpful. Some
authors have expressed the opinion that the information provided by a vessel seeking entry
may not be sufficient for the port State to confirm that its port entry conditions have been
satisfied. 76

Like the LOS Convention, MARPOL 73/78, in its Article 4(2), provides port States with the
jurisdiction to prescribe port entry conditions in their national laws for the prevention,
reduction and control of pollution from vessels.77 However, very few States appear to have
enacted legislation implementing anti-pollution requirements as provided in the LOS
Convention and MARPOL 73/78 in relation to port State jurisdiction. According to Churchill
and Lowe, the only States that have enacted such legislation are Belize and the United
Kingdom.78

74

Article 211(3) of the LOS Convention; J Firestone and C Jarvis, 'Response and Responsibility: Regulating
Noise Pollution in the Marine Environment' (2007) 10 Journal of International Wildlife Law and Policy 109 at
128.
75
Article 211(3) of the LOS Convention.
76
For example see E. J. Molenaar, 'Residual Jurisdiction under IMO Regulatory Conventions' in Henrik
Ringbom (ed), Competing Norms in the Law of Marine Environmental Protection (Kluwer Law International,
1997) pages 213–214.
77
International Maritime Organization, MARPOL - How to do it (IMO, 2002) page 21.
78
R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) page 352.
Churchill and Lowe reference the Maritime Areas Act 1992 of Belize and the Merchant Shipping (Prevention of
Oil Pollution) Regulations 1996 of the United Kingdom.
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6.4.3 Imposition of Monetary Charges as a Condition of Port Entry
Importantly, neither the LOS Convention nor MARPOL 73/78 impose substantive
restrictions on port States to regulate port entry requirements.79 Therefore, it can be argued
that port States have the right to impose monetary charges as a requirement of entry to their
ports.80 Arguably, these charges could be used to enhance port State enforcement jurisdiction
for the protection and preservation of the marine environment from vessel source pollution,
as well as to build adequate onshore reception facilities.

Under MARPOL 73/78, port States must ensure that adequate reception facilities are
provided in ports for the discharge of waste generated onboard vessels.81 Indeed, the
discharge of waste into shore reception facilities is likely to reduce illegal discharges after the
vessel departs from the port.82 However, due to high construction and maintenance costs,
many ports are not equipped with adequate reception facilities, nor are there any incentives
for States to provide such facilities in their ports.83

Various authors have argued that the imposition of monetary charges on vessels entering a
port is a form of port State jurisdiction.

84

In other words, such charges are an exercise of
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Erik Jaap Molenaar, Coastal State Jurisdiction Over Vessel-Source Pollution (Kluwer Law International,
1998) page 103; Lindy Johnson, Coastal State Regulation of International Shipping (Oceana Publications Inc.,
2004) pages 38-43.
80
J Firestone and C Jarvis, 'Response and Responsibility: Regulating Noise Pollution in the Marine
Environment' (2007) 10 Journal of International Wildlife Law and Policy 109 at 128.
81
International Maritime Organization, 'Guidelines for Ensuring the Adequacy of Port Waste Reception
Facilities' (IMO, 2000) at 15; States are required to provide a list of reception facilities to the IMO, including
their location, capacity, available facilities and other characteristics. Article 11(d) of MARPOL 73/78; States
must notify the IMO of the availability of reception facilities so that the relevant information can be
communicated to all parties concerned. Regulation 7(2) of Annex V of MARPOL 73/78.
82
Erik Jaap Molenaar, 'Port State Jurisdiction: Toward Comprehensive, Mandatory and Global Coverage'
(2007) 38 Ocean Development & International Law 225 at 242.
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Alan Khee-Jin Tan, Vessel-Source Marine Pollution: The Law and Politics of International Regulation
(Cambridge University Press, 2006).
84
D.H. Anderson, 'The Imposition of Tolls on Ships: A Review of International Practice' (1998) 2 Singapore
Journal of International & Comparative Law 400 at 407.
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sovereignty by the port State over vessels voluntarily entering the port.85 However, such
monetary charges may result in the port becoming less convenient than the ports of some of
its neighbours. 86

6.5 IN-PORT ENFORCEMENT JURISDICTION OF PORT STATES IN RELATION
TO THE PREVENTION OF VESSEL SOURCE POLLUTION
Under international law, port States may undertake enforcement measures for the protection
and preservation of the marine environment from vessels visiting their ports. In-port
enforcement by port States has a number of advantages. First, the exercise of in-port
enforcement jurisdiction protects ports from the potential dangers of sub-standard vessels.87
Second, the need for coastal States to detain vessels in transit for arrest or inspection is
minimised. Indeed, such action may take place at any port on the vessel’s scheduled
voyage, 88 as the port State remains in the best position to inspect a vessel’s documents, record
books and tanks. 89 Hence, in-port enforcement is seen as an alternative to intervention at sea
by coastal States.90 Third, the burden on coastal States (and particularly developing coastal
States with wide economic zones) having to police their adjacent waters is reduced, since
they are given the assistance of port States under the LOS Convention.91 Therefore, port State
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Ibid.
Erik Jaap Molenaar, 'Port State Jurisdiction: Toward Comprehensive, Mandatory and Global Coverage'
(2007) 38 Ocean Development & International Law 225; Ted L. McDorman, 'Regional Port State Control
Agreements: Some Issues of International Law' (2000) 5 Ocean Development & International Law 207 at 207.
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(2002)
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A.V. Lowe, 'The Enforcement of Marine Pollution Regulation' (1975) 12 San Diago Law Review 624 at 642.
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G Mattson, 'MARPOL 73/78 and Annex I: An Assessment of its Effectiveness' (2006) 9 Journal of
International Wildlife Law and Policy 175 at 190.
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David Anderson, 'The Roles of Flag States, Port States, Coastal States and International Organisations in the
Enforcement of International Rules and Standards Governing the Safety of Navigation and the Prevention of
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jurisdiction does not just serve the national interests of States, but also the interests of the
international community by ensuring marine environmental protection. 92

The jurisdictional basis under international law for in-port enforcement by port States can
either be territorial or extra-territorial. By entering foreign ports, vessels put themselves
within the territorial jurisdiction of the State.93 Accordingly, the State is entitled to enforce its
laws against the vessels and those on board, subject to applicable international laws.94 With
regard to violations committed by vessels prior to entry, port States can rely on their extraterritorial jurisdiction based on the zone within which the violation took place. These zones
include archipelagic waters, the territorial sea and the exclusive economic zone of the State.95

In principle, port States do not exercise their jurisdiction over the internal affairs of foreign
vessels visiting their ports, even though they would be entitled to do so, as the vessels have
voluntary entered their territory.96 International law dictates that a port State can only
interfere in the internal affairs of a foreign vessel where the events that occur on or by vessel
extend beyond the internal economy of the vessel. 97 Therefore, unless the activities of a

92

Erik Jaap Molenaar, 'Port State Jurisdiction: Toward Comprehensive, Mandatory and Global Coverage'
(2007) 38 Ocean Development & International Law 225.
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R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) page 65; Port
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Molenaar, 'Port State Jurisdiction: Toward Comprehensive, Mandatory and Global Coverage' (2007) 38 Ocean
Development & International Law 225, and Erik Jaap Molenaar, Coastal State Jurisdiction Over Vessel-Source
Pollution (Kluwer Law International, 1998) page 79.
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R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) page 65.
95
Erik Jaap Molenaar, 'Port State Jurisdiction: Toward Comprehensive, Mandatory and Global Coverage'
(2007) 38 Ocean Development & International Law 225, and Erik Jaap Molenaar, Coastal State Jurisdiction
Over Vessel-Source Pollution (Kluwer Law International, 1998) page 79; Brian F. Fitzgerald, 'Port State
Jurisdiction and Marine Pollution Under UNCLOS III' (1995) 11 Maritime Law Association of Australia and
New Zealand Journal 30; Extra-territorial jurisdiction is defined in Chapter three of this thesis.
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R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) page 68.
97
G.P Pamborides, International Shipping Law, Legislation and Enforcement (Kluwer Law International, 1999)
page 180.

162

CHAPTER SIX

visiting vessel, or the activities on board a visiting vessel, directly affect the populace of the
port, the host State may not exercise jurisdiction over the visiting vessel. 98

In practice, matters relating solely to the internal economy of a vessel tend to be left to the
authorities of the respective flag State.99 Port States will, or course, exercise their jurisdiction
in matters which extend beyond the internal economy of a foreign vessel. In such
circumstances, the vessel may be arrested and the port State has jurisdiction to institute
proceedings against the vessel. 100

The in-port enforcement jurisdiction of port States will be analysed in this section based on
four criteria. They are: (i) the jurisdiction of port States to undertake port State control; (ii)
port State jurisdiction to take administrative measures to prevent sub-standard vessels from
leaving the port; (iii) the port State duty to promptly release vessels; and (iv) the jurisdiction
of port States to institute proceedings against vessels that are in violation of applicable
international and national laws.

6.5.1 Port State Jurisdiction to undertake Port State Control
Multilateral regulatory conventions allow vessels to be inspected when they visit foreign
ports to ensure that they meet IMO requirements. This inspection is generally referred to as
port State control.101 Bang has argued that port State jurisdiction is not the same as port State
control. According to Bang, port State jurisdiction concerns the port State’s power to
98

R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) pages 65-67; The
exercise of port State jurisdiction must be based on the effects that the activities on or by foreign vessels cause
to the port State’s territory or interests. George C. Kasoulides, Port State Control and Jurisdiction: Evolution of
the Port State Regime (Martinus Nijhoff Publishers, 1993); D. Konig, Flag of Ships (Heidelberg and Oxford
University Press, 2010) page 9.
99
R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) pages 65-66.
100
R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) page 67.
101
Bonnie Glaister, Thomas Hodgson and Nick Beale, 'The Environmental Cost of International Shipping'
(2009) 4 National Environmental Law Review 58 at 62.
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prosecute vessels and to impose fines for violations of international rules and standards. The
key distinction is that with port State control, the port State limits itself to taking an
administrative measure of control. In the case of port State control, unlike port State
jurisdiction, the port State does not prosecute the vessel for an alleged breach of its
legislation.102 According to Bang’s definitions, port State control represents the first line of
action, and if deficiencies are found, the State has the discretion to exercise port State
jurisdiction.103

While responsibility for safety standards onboard vessels rests primarily with the flag State
and ship owners, casualty rates have indicated that the system of ‘checks and balances’ of
flag States is not working.104 For this reason, port State control has emerged as the last line of
defence against sub-standard vessels.105 Port State control was introduced for the first time
through MARPOL 73/78, and in 1995 amendments were made to the convention to enhance
the system of port State control.106 The introduction of port State control was primarily a
response to commercial and environmental concerns. The major impetuses were the
groundings of the Amoco Cardiz, Exxon Valdez and Brear, which resulted in widespread
marine pollution and financial loss to many countries. 107 Port State control is an important
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Ho-Sam Bang, 'Port State Jurisdiction and Article 218 of the UN Convention on the Law of the Sea' (2009)
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International Law 229 at 237.
105
Sam Bateman, 'Environmental Issues with Australian Ports' (1997) 33(1-3) Ocean Development &
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Global view on port state control: econometric analysis of the differences across port state control regimes'
(2007) 34(5) Maritime Policy and Management 453 at 454; Port State control is often referred to as a fourth
safety net for seagoing ships. Pierre Cariou, Maximo Q. Mejia Jr and Francois-Charles Wolff, 'An econometric
analysis of deficiencies noted in port state control inspections' (2007) 34(3) Maritime Policy and Management
243 at 244; Christian Pisani, 'Fair at Sea: The Design of a Future Legal Instrument on Marine Bunker Fuels
Emissions within the Climate Change Regime' (2002) 33 Ocean Development & International Law 57.
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instrument for verifying that a vessel meets the technical or other requirements contained in
international regulatory conventions, including MARPOL 73/78.108

Port State control officers are conferred the power to board, inspect and where appropriate,
detain a vessel flying a flag foreign to that State.109 A port State can exercise this enforcement
jurisdiction against any vessel visiting its port to ensure compliance with, and to detect
violations of, international conventions such as MARPOL 73/78. In addition to the power of
port States to investigate and initiate proceedings for violations occurring within the port
State, the State has the extended enforcement jurisdiction to investigate and take proceedings
for discharge violations irrespective of where they have taken place.110 Hence, port State
control has the capacity to lead to the development of transnational accountability for marine
pollution, allowing States to take action against polluters for non-national harm.111

According to MARPOL 73/78, a vessel is required to hold certificates while in ports or
offshore terminals for inspection by officers duly authorised by the port State. Article 6(2) of
MARPOL 73/78 provides that the port State may exercise port State control to verify whether
a vessel carries the requisite certificates in accordance with relevant provisions of MARPOL
73/78 under the authority of a member State.112 The port State authority must fully guarantee
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the completeness and efficiency of the port State control surveys and must undertake
necessary arrangements to satisfy this obligation.113

Under MARPOL 73/78, the exercise of jurisdiction by the port State is dependent on whether
a vessel calling at the port or offshore terminal has valid certificates, such as the International
Oil Pollution Prevention Certificate.114 Port State control officers are obliged to accept the
certificates as prima facie evidence of the vessel’s compliance with international standards.115
If the vessel has no or invalid certificates, a port State may conduct a full port State control
inspection. If the vessel is carrying valid certificates, the port State is obligated to honour the
documents as presumptive proof that the vessel meets MARPOL 73/78 requirements. The
port State may go beyond the documents and conduct a complete survey if there are “clear
grounds for believing that the condition of the vessel or its equipment does not correspond
substantially with the particulars of the certificate.”116 An extended survey can also be
instigated where there are clear grounds for believing that the master or crew are not familiar
with essential shipboard procedures relating to the prevention of pollution.117 Unless there are
clear grounds supporting the conclusion that the condition of the vessel or its equipment does

Means to Combat Vessel-Source Pollution? An Empirical Survey of the Practical Exercise by Port States of
Their Powers of Control' (2008) 23 The International Journal of Marine and Coastal Law 715 at 724 and 735;
Anna Mihneva, The Relationship between United Nations Convention on the Law of the Sea and the IMO
Convention
(2005)
<http://www.un.org/Depts/los/nippon/unnff_programme_home/fellows_pages/fellows_papers/natova_0506_bul
garia.pdf> at 2 June 2011 page 16.
113
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114
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115
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derogation? (PhD Thesis, University of Wollongong 2007) page 181.
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117
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not comply substantially with the particulars of the certificates, port State control inspections
are limited to verifying the possession of such certificates alone. 118

In practice, port State control officers are required to follow detailed procedures and
guidelines provided in IMO Resolutions. IMO Resolution A.787 (19), titled Procedures for
Port State Control (adopted on 23 November 1995) and Resolution A.882 (21), titled
Amendments to Procedures for Port State Control (adopted on 25 November 1999), provide
basic guidelines on the conduct of port State control inspections.119 These guidelines afford
consistency in the conduct of inspections, the recognition of deficiencies on a vessel, its
equipment, or its crew, and the application of control procedures.120 The guidelines specify
that port State control inspections should only be carried out by officers with adequate
qualifications.121 The guidelines also specify that the officers conducting the inspections must
have no commercial interest,122 either in the port of inspection or in relation to the vessels
being inspected, and must not be employed by recognised organisations.123

The worldwide reduction in vessel source pollution has been partly attributed to the enhanced
system of port State control. 124 However, despite the numerous advantages of port State
control, it is not exempt from criticism. Indeed, some authors argue that because of the
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differing standards in various international conventions, port State control is not as effective
as it could be, both as a deterrent and as a control mechanism.125

6.5.1.1 The Jurisdiction to Undertake Port State Control in the LOS Convention
Port State control provisions in MARPOL 73/78 have to be read with those in the LOS
Convention in order to ensure their proper and uniform interpretation and implementation.126
Under the LOS Convention, port States are permitted to inspect the documents and gear of
docked vessels at both ports and offshore terminals in order to promote the effectiveness of
international conventions.127 The inspection of documentation and gear permitted under the
LOS Convention can thus be viewed as an administrative action of port State control
undertaken by port States.

Like MARPOL 73/78, the LOS Convention provides that any physical inspection of a foreign
vessel must be limited to an examination of certificates, records and other documents the
vessel is required to carry by generally accepted international rules and standards. 128 Further
inspection of the vessel may be undertaken only after the examination of the certificates show
there are clear grounds for believing that the condition of the vessel or its equipment does not
correspond substantially with the particulars of the onboard documentation. 129 A further
investigation can also be instigated if the contents of the documentation are not sufficient to
confirm or verify a suspected violation, 130 or if the documents onboard are not valid. 131
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The most important provisions on port State enforcement jurisdiction in the LOS Convention
are Articles 218, 220 and 25(2). These Articles distribute enforcement jurisdiction among
flag and port States.132 Article 218 of the LOS Convention provides the most far-reaching
application of port State enforcement jurisdiction over marine pollution standards, providing
port States with the authority to undertake port State control investigations onboard vessels
irrespective of where a violation occurred.133 Article 218(1) of the LOS Convention reads:

when a vessel is voluntarily within a port or at any off-shore terminal of a State, that
State may undertake investigations in respect of any discharge from that vessel
outside the internal waters, territorial sea or exclusive economic zone of that State in
violation of applicable international rules and standards established through the
competent international organisation or general diplomatic conference.134

According to a study by the Antarctic and Southern Ocean Coalition, the results of which are
similar to a submission by Molenaar, 135Article 218 of the LOS Convention is widely accepted
to reach the status of customary international law.136 Indeed, Jensen has argued that the
jurisdiction under Article 218 of the LOS Convention is so widely accepted that it constitutes
‘universal’ port State jurisdiction. 137 Conversely, Fitzgerald has asserted that the provisions
on port State enforcement jurisdiction in the LOS Convention can hardly be called norms of
131
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customary international law, and therefore are not applicable to States that are not a party to
the LOS Convention.138

As high seas are outside the zones specified in Article 218 of the LOS Convention,139 the port
State is deemed to have extra-territorial jurisdiction over violations of applicable international
rules and regulations in the high seas while the offending vessel is voluntarily within a port or
internal waters of the port State.140

As codified customary international law, 141 Article 220(1) of the LOS Convention states that:

when a vessel is voluntarily within a port or at an off-shore terminal of a State, that
State may... [undertake enforcement action] in respect of any violation of its laws and
regulations adopted in accordance with this convention or applicable international
rules and standards for the prevention, reduction and control of pollution from vessels

138

Brian F. Fitzgerald, 'Port State Jurisdiction and Marine Pollution Under UNCLOS III' (1995) 11 Maritime
Law Association of Australia and New Zealand Journal 30 at 35.
139
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economic zone of that State in violation of applicable international rules... (2) No proceedings pursuant to
paragraph 1 shall be instituted in respect of a discharge violation in the internal waters, territorial sea or
exclusive economic zone of another state unless requested by that state...”
140
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(2007) 38 Ocean Development & International Law 225; Tatjana Keselj, 'Port State Jurisdiction in Respect of
Pollution from Ships: The 1982 United Nations Convention on the Law of the Sea and the Memoranda of
Understanding' (1999) 30(2) Ocean Development & International Law 127 at 127-160; Alan E Boyle, 'Marine
Pollution under the Law of the Sea Convention' (1985) 79(2) American Journal of International Law 347 at
365; Such jurisdiction takes on a quasi guardianship role in respect of marine environmental protection for the
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when the violation has occurred within the territorial sea or the exclusive economic
zone of that State.142

It is imperative to emphasise that the violations referred to in Articles 218(1) and 220(1) of
the LOS Convention are violations of an international rule or standard established through the
competent international organisation or general diplomatic conference. 143 Furthermore, as
Articles 218(1) and 220(1) are limited to vessels that are “voluntarily” within a port, it is
quite possible that vessels that lie in port by virtue of force majeure do not come within the
jurisdiction of the port State.144 Indeed, Churchill and Lowe have argued that “one case where
there is a clear customary right of entry to ports concerns ships in distress”.145 Vessels driven
into foreign ports or internal waters by force majeure or in circumstances of distress are
usually exempt from port State control and cannot be liable for import duties or arrest in the
course of civil proceedings.146

Article 218(1) of the LOS Convention confirms the right to inspect vessels and verify their
compliance with prescribed operating standards and procedures, irrespective of whether the

142
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272.
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145
R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) page 63; Donald
R. Rothwell, 'The Law of the Sea and the MV Tampa Incident: Reconciling Maritime Principles with Coastal
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vessel has committed, or is reasonably suspected of having committed, any breaches.147
However, the correlation one would expect to find between the prescriptive provisions set out
in Article 211(3) of the LOS Convention on the one hand, and the enforcement provisions set
out in Article 218 on the other, is surprisingly absent.148

This lack of congruence between Articles 211(3) and 218 of the LOS Convention is not
necessarily a sign that port States are deprived of their right to undertake port State control
inspections in port. Article 25(2) of the LOS Convention maintains that a State has the right
to take necessary steps to prevent any breach of the conditions to which the admission of
vessels to internal waters or ports is subject to.149 Article 25(2) of the LOS Convention is
analysed in Section 6.4.2 of this chapter above.

It is important to note that port State enforcement jurisdiction under Article 218 of the LOS
Convention deals only with discharges, not with violations by foreign vessels of CDEM
standards outside the maritime zones of the port State in violation of applicable international
rules and standards established through the competent international organisation or general
diplomatic conference. 150 Indeed, noncompliance with CDEM rules and standards is a
continuing activity, one that cannot be identified as being carried out within the port facilities
of a State.151 In the case of discharge violations occurring within a State’s ports, internal
waters, territorial sea or exclusive economic zone, while the territoriality principle justifies
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port State jurisdiction beyond the provisions of the LOS Convention, it is important that
States do not abuse powers over foreign vessels lying in ports.152

6.5.2 Port State Jurisdiction to Take Administrative Measures to Prevent Sub-standard
Vessels from Leaving the Port
Port States have the enforcement jurisdiction to take administrative measures to prevent
vessels from sailing, provided the vessel is in violation of applicable international rules and
standards relating to seaworthiness that threaten damage to the marine environment.

153

Article 219 of the LOS Convention provides that:

States which, upon request or on their own initiative, have ascertained that a vessel
within one of their ports is in violation of applicable international rules and standards
relating to seaworthiness of vessels and thereby threatens damage to the marine
environment, as far as practicable, shall take administrative measures to prevent the
vessel from sailing...154

The LOS Convention further provides that:

States may permit the vessel to proceed only to the nearest appropriate repair yard,
and upon removal of the causes of the violation, shall permit the vessel to continue
immediately.155
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It is suggested that the wording of Article 219 of the LOS Convention imposes an obligation
upon port States to take reasonable measures to monitor vessels within their ports and offshore terminals, thereby ensuring the compliance of such vessels with applicable international
rules and standards relating to the seaworthiness of vessels.156

Unlike Article 218 of the LOS Convention, Article 219 appears to have been drafted for
maximum effectiveness. Indeed, the use of the verb shall instead of may in Article 219
implies that States are obliged to take the administrative measures described above whenever
the type of violation outlined in the article occurs.157

Like the LOS Convention, MARPOL 73/78 also establishes basic principles governing the in
port detention of foreign vessels by port States. Under MARPOL 73/78, port States must
ensure that vessels do not sail until they can proceed to sea without presenting an
unreasonable threat of damage to the marine environment.158 However, vessels can be
granted permission to leave port in order to proceed to the nearest appropriate repair yard.159

Jurisdiction over vessels in port for pre-existing defects that are not presently polluting the
port is more problematic. MARPOL 73/78 circumvents this somewhat murky issue by giving
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port States the jurisdiction to inspect vessels and report their defects to the flag State, as well
as the power to detain the vessel until repairs are carried out.160

6.5.3 Port State Obligation on Prompt Release of Vessels
Following their investigation to determine whether a vessel is in full conformity with
applicable environmental rules and standards, port States are required to release the vessel.161
Under the LOS Convention, vessels cannot be detained for a longer period of time than what
is essential for the purposes of the investigation. Article 226(1)(b) of the LOS Convention
requires prompt release once a violation is found, but a bond or financial security must be
given before release.162 This requirement is similar to that in Article 292(4) of the same
convention.163 However, port States may refuse to release a foreign vessel in a situation
where the vessel “would present an unreasonable threat of damage to the marine
environment”.164
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Where the release of a vessel has been refused or made conditional, the flag State of the
vessel must be promptly notified.165 The diplomatic agent or consular officers (and where
possible, the maritime authority of the flag State), must be immediately informed of the
measures taken by the port State.166 Furthermore, port States must notify the respective flag
State if a vessel fails to comply with conditions required to be upheld by the flag State under
the LOS Convention.167 Flag States must also be informed if a vessel does not carry valid
certificates in accordance with MARPOL 73/78.168

In addition to the above requirements, port States must ensure that all possible efforts are
made to avoid a foreign vessel being unduly detained. If this does occur, the vessel is entitled
to compensation for any loss or damage suffered.169 Indeed, port States are liable for damage
or loss attributed to vessels arising from in-port enforcement measures that are unlawful or
exceed those reasonably required to prevent, reduce and control pollution of the marine
environment. In this regard, port States must provide vessels with access to their courts for
unlawful actions or the improper exercise of enforcement jurisdiction resulting in damage or
loss to the particular vessel.170

If a port State contravenes the LOS Convention and detains a vessel for a longer period of
time than what is essential, the flag State may seek the release of the vessel in accordance
165
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with Part XV of the LOS Convention (which deals with the settlement of disputes).171 The
flag State of the vessel has jurisdiction to submit the case to any court or tribunal agreed upon
by parties involved in the dispute.172 The safeguards incorporated in both MARPOL 73/78
and the LOS Convention are designed to prevent an abuse of rights and provide dispute
settlement procedures at the national level for the parties involved.173

6.5.4 Port State Jurisdiction to Institute Proceedings Against Vessels in Port
Port States may exercise criminal jurisdiction when offences by foreign vessels affect the
peace or good order of the port. This situation may arise when local laws concerning, for
example, pilotage and navigation, customs and immigration control, security, health and
safety, or the prevention of pollution, are violated.174 Moreover, the port State may institute
proceedings over discharge violations that took place in zones other than State’s own ports
and internal waters, but only if the port State is in danger of sustaining pollution damage as a
result of the violations. 175 This is indeed a far reaching power, even though its exercise is
contingent upon the wishes of the flag State176 and the port State being directly affected by
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the violation.177 Attention should also be drawn to Article 229 of the LOS Convention, which
upholds a port State’s right to institute civil proceedings “in respect of any claim for loss or
damage resulting from pollution of the marine environment.”178

The far reaching powers of port States discussed above are limited by Article 218(2) of the
LOS Convention. Under this article, port States cannot instigate legal proceedings in respect
of a discharge in a maritime zone of another State unless requested by the affected State.
Unfortunately the LOS Convention does not contain a definition of “requesting State”. It is
suggested that “requesting States” may be a broader concept than port States,179 perhaps
taking into account the flag State or a coastal State affected by the violation. In this regard
Article 218(2) states that:

no proceedings pursuant to [Article 218(1) above] shall be instituted in respected of a
discharge violation in the internal waters, territorial sea or exclusive economic zone of
another State unless requested by that State, the flag State, or a State damaged or
threatened by the discharge violation, or unless the violation has caused or its likely to
cause pollution in the internal waters, territorial sea or exclusive economic zone of the
State instituting the proceedings.180

Although port States cannot instigate legal proceedings in respect of a discharge in a
maritime zone of another State, the port State must, as far as practicable, comply with
requests from any State in relation to the investigation of discharge violations. Indeed, the
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port State must submit to the flag State official reports and a detailed description of any
action that has already been taken against the vessel in respect of the violation.

181

In this

regard the LOS Convention provides that:

When a vessel is voluntarily within a port or at an off-shore terminal of a State, that
State shall, as far as practical, comply with requests from any State for investigation
of a discharge violation...believed to have occurred in, caused, or threatened damage
to the internal waters, territorial sea or exclusive economic zone of the requesting
State. It shall likewise, as far as practicable, comply with requests from the flag State
for investigation of such a violation, irrespective of where the violation occurred.182

The port State may itself institute proceedings, but it must waive its jurisdiction in favour of
the flag State, and may also waive it in favour of the coastal State, upon request.183 Any
proceedings instituted by the port State may be suspended if the violation has occurred within
the internal waters, territorial sea or exclusive economic zone of another State.

184

The

evidence and records of the case, together with any bond or other financial security posted
with the authorities of the port State, must in that event be transmitted to the affected State.
Such transmission shall preclude the continuation of proceedings by the port State.185

Considering the difficulties in finding eyewitnesses to prove the existence of a discharge
violation, combined with the fact that eyewitness testimony is the only form of evidence
likely to lead to a formal investigation, it can be argued that despite the provisions of Article
181
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218 of the LOS Convention being very clear, it is difficult to put them into practice.186 In
view of these difficulties, it is more likely that a coastal State, having suffered damaged as a
result of a discharge, will request the port State to exercise its powers of investigation, as long
as the violation has occurred in the territorial sea or exclusive economic zone of the coastal
State. 187

Like the LOS Convention, MARPOL 73/78 provides that a port State may investigate and
institute proceedings at the request of the Administration of a vessel, provided there is
sufficient evidence of a discharge violation having occurred.188 Furthermore, port State
investigations and proceedings may be undertaken if a request is received from another State,
supported by sufficient evidence that a vessel in port has discharged harmful substances or
effluents containing harmful substances within the maritime zones of the requesting State.189
Reports of such investigations and details of any proceedings must be sent to the requesting
State and to the administration of the vessel.190

6.6 JURISDICTION OF PORT STATES TO COOPERATE WITH OTHER STATES
IN ORDER TO MAINTAIN UNIFORM REGIONAL STANDARDS
The growing concern surrounding sub-standard vessels sailing the oceans of the world has
created a need for a cooperative regional approach to port State control – one which aims to
enhance the enforcement of marine pollution laws against vessels within particular regions.191
In this regard, the LOS Convention explicitly requires States to adopt both global and
186
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regional cooperative arrangements to address regional characteristics for the protection and
preservation of the marine environment.192

The call for a cooperative and regional approach has been met with the adoption of regional
Memorandum of Understandings (MOUs) on port State control, of which there are now
eight.193 These MOUs have been created for the purpose of protecting human life at sea and
protecting the marine environment by filling the void left by flag States.194

Port State control MOUs are created by States or groups of States that agree to establish and
enforce specific regulations, including environmental protection standards. 195 The MOUs
allow for indispensible cost-sharing arrangements with respect to intra-regional port State
192
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control inspections.196 Regional MOUs also allow for the exchange of relevant experience,
knowledge and technology on combating risks posed by sub-standard vessels.197 For these
reasons, port State control MOUs have proven to be a useful and rather effective tool in
ensuring vessels entering ports in a given region are in compliance with international
conventions enforced by the MOUs.198

Regional MOUs facilitate the exchange of information regarding the history of vessels,
results of inspections, as well as information on the detention of sub-standard vessels
(including those vessels released on condition that they proceed to the nearest repair yard). 199
Such information is vital as the detention of vessels is an increasingly significant issue for
port States as they undertake vessel control activities.200 Most importantly, port State control
MOUs have emerged as significant instruments for the protection and preservation of the
marine environment from vessel source pollution.201

Issues relating to the origin and development of port State control MOUs are not addressed in
this thesis, as they are not relevant to the subject of enquiry. A complete account of the origin
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and development of regional port State control agreements is provided by Hare,202 Legatski203
and Bang. 204

6.6.1 Basic Characteristics of Port State Control MOUs
The first port State control MOU was the 1982 Paris Memorandum of Understanding on Port
State Control.205 All regional port State control arrangements are substantially the same and
follow the model of the Paris Memorandum of Understanding on port State control. For
example, all the MOUs contain wording in the preamble that indicates the need for a regional
approach “to prevent the operation of sub-standard ships” in order to “avoid distortion [and]
competition between ports”.206 The preamble to the various port State control MOUs also
notes that the “principal responsibility” for implementing international standards on a vessel
continues to rest with flag States.207

Importantly, all the MOUs oblige each signatory State to maintain a uniform framework for
port State control inspections to ensure that foreign vessels visiting its ports comply with the
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standards adopted by international conventions enforced by the respective regional MOU.208
See Appendix J for a list of the international conventions enforced by regional MOUs.

All MOUs are kept up to date as a way of ensuring that their execution is consistent with
developments in international law, such as the entry into force of related treaties or the
passing of amendments to existing ones.209 Regional MOUs do not introduce new rules or
standards, but rather allow for the inspection of vessels to ensure they comply with existing
standards.210

Not all MOUs are legally binding instruments for MOU State parties. For example, the text
of the Tokyo MOU states that “the Memorandum is not a legally binding document and is not
intended to impose any legal obligation on any of the Authorities”.211 Hence, the MOUs
belong to the category of so-called ‘nonbinding international agreements’.212 This means that,
even though they are intended to guide the actions of MOU State parties, the acts committed
by States in contravention of a MOU do not give rise to legal responsibility. 213 Therefore, in
the case of non compliance by a State with MOU provisions, there is no basis for a claim for
reparation or for judicial remedies. 214
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It is a requirement of regional MOUs that port States inform the competent international
organisation of the terms of the MOU and the contracting parties when the MOU is
established. In this regard, the LOS Convention provides that when two or more States
establish identical requirements for the prevention, reduction and control of pollution in an
effort to harmonise their policies, the States participating in the cooperative arrangement
must communicate the terms of the arrangement to the competent international
organisation.215

6.6.2 The Effectiveness of Port State Control Under MOUs
Regional MOUs set quotas for the minimum percentage of vessels calling within ports of a
State party that should be inspected.216 According to Cariou et al, the factors which States
consider in selecting which vessels to target are crucial to the effectiveness of port State
control inspections under MOUs.217

The criteria used to determine which vessels have the highest priority for inspection by a port
State have developed over the past few years. 218 For example, vessels flying a flag whose
vessels have shown higher than average levels of non-compliance, are generally subject to a
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greater number of inspections by port States.219 This strategic inspection method enables
members of port State control MOUs to utilise their resources more effectively. 220

A simple means of assessing the effectiveness of port State control under MOUs is to
examine the collective inspection records of port States.221 Knapp and Franses’s econometric
model analysed inspection numbers across five port State control MOU datasets. Knapp and
Franses concluded that approximately 7% of vessels that are eligible for port State control
have been targeted by port States participating in regional MOUs. 222 Although various
authors have proclaimed the effectiveness of port State control under regional MOUs,223 the
low inspection rate would seem to suggest otherwise and is a major drawback of this
particular enforcement method.224

6.6.3 Indian Ocean Memorandum Of Understanding On Port State Control
Of the eight regional MOUs on port State control, Maldives is party to only one - the Indian
Ocean Memorandum of Understanding on port State control (IOMOU). According to the
latest report published by the Secretariat of the IOMOU (the Eleventh Annual Report dated
24 March 2011), fourteen States are members of the IOMOU. They are Australia, Eritrea,
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France (La Reunion Island), India, Iran, Kenya, Maldives, Mauritius, Oman, Sri Lanka, South
Africa, Sudan, Tanzania and Yemen. 225

A large number of sub-standard vessels are currently operating in the Indian Ocean region.226
The IOMOU was set up in 1997 in order to improve the standards of port State control
inspections among countries in the Indian Ocean region. 227 The purpose of the IOMOU is to
ensure that the Indian Ocean region does not become a safe haven for sub-standard or
unseaworthy shipping – a situation that could indeed pose a hazard to navigation and cause
marine pollution.228 The IOMOU aims to verify whether foreign flagged vessels calling at a
port of a State party to the IOMOU are complying with applicable international maritime
conventions. When a vessel is found to be in contravention of an applicable convention, State
parties may take appropriate measures to ensure the vessel is brought into compliance. 229

The IOMOU provides regulations for State parties on a wide range of issues, such as the
enforcement of international conventions, inspection procedures, exchange of inspection
information, operational violations, as well as training and financial mechanisms of the
IOMOU.230 Under Article 2.1 of the IOMOU, State parties are required to enforce measures
for the protection and preservation of the marine environment from vessel source pollution as
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prescribed in MARPOL 73/78 and other multilateral regulatory conventions enforced by the
MOU.231

State parties to the IOMOU are required to establish and maintain an effective system of port
State control, thereby ensuring that foreign vessels visiting the ports of State parties comply
with the conventions enforced by the MOU, 232 with no favourable treatment being given to
vessels of States that are not party to the IOMOU.233 Under the IOMOU framework, State
parties are obliged to conduct port State control inspections on at least 10% of the vessels
calling into their ports.234 The inspections are to be carried out on aboard vessels in order to
check the validity of certificates and documents required under the international conventions
enforced by the MOU. 235 Where there are clear grounds for believing that the condition of a
vessel or its equipment does not substantially meet the technical requirements in applicable
conventions, the port State may instigate a further inspection of the equipment and structure
of the vessel. 236

If a foreign vessel is found to have deficiencies which are hazardous to the safety of
navigation or to the marine environment, the port State has the power to detain the vessel
until the deficiencies are rectified. 237 If the vessel is found to have deficiencies that are not a
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threat to the safety of navigation or to the marine environment, the vessel may be allowed to
proceed to the nearest port where such deficiencies can be rectified. 238

Unlike the LOS Convention and MARPOL 73/78, the IOMOU does not explicitly mandate
that State parties enact national legislation giving effect to the provisions of the IOMOU.
However, it is generally accepted that State parties are required to enact enabling legislation
for the effective implementation of the IOMOU.239

6.7 THE IMPLEMENTATION OF PORT STATE JURISDICTION BY THE
MALDIVES
Port State jurisdiction under the national laws of Maldives for the protection and preservation
of the marine environment from vessel source pollution will be analysed based on the same
three criteria that were used for analysing the international legal framework above. The three
criteria are: (i) the jurisdiction of port States to regulate and deny port entry; (ii) port State
control and in port enforcement for the prevention of vessel source pollution; and (iii) the
jurisdiction to cooperate with port States in order to maintain uniform regional standards.

6.7.1 Functions of the Port State Authority of Maldives
Before analysing port State jurisdiction under the national laws of Maldives, it is important to
identify the port State authority of Maldives and the functions of the port State authority.
Under the Draft Navigation Act, the Department of Transport is the port State authority of
Maldives.240 The role of the Department of Transport is to regulate port operations by
undertaking port State control inspections and in-port enforcement over foreign vessels
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240
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visiting the ports of Maldives. 241 The discharge of these functions is entrusted to the
Chairman of the Department of Transport, under whom a Director for Port Regulations is
appointed. The Director for Port Regulations is responsible for the regulation of safe,
sustainable and environmentally sound operations within the ports of Maldives.242

6.7.2 Port State Jurisdiction to Regulate and Deny Port Entry of Foreign Vessels
The port State of Maldives has the territorial jurisdiction to protect the peace, security and
marine environment of sea ports and terminals within the internal waters of Maldives,243 as
provided by applicable international laws.244 In exercising this territorial jurisdiction, the
Maldives may authorise foreign vessels to navigate into the internal waters of Maldives.
According to the Maritime Zones of Maldives Act 1996, “no foreign vessels shall enter the
internal waters of Maldives except with prior authorization from the Government of Maldives
in accordance with the laws and regulation of Maldives.”245 Therefore, foreign vessels have
no general right of access to the ports of Maldives without the express permission of the
Maldivian Government.

The extent to which the Maldives has territorial jurisdiction to regulate port entry under its
national laws is unclear. Indeed, these laws are silent on the establishment of anti-pollution
requirements as a condition of port entry, the payment of port entry fees for the services
provided to foreign vessels in the ports and internal waters of Maldives. It is also unclear if
the Maldives has jurisdiction under its domestic laws to request information or take necessary
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enforcement steps to ascertain whether a foreign vessel is in breach of its government
authorisation, as prescribed in the LOS Convention.246 Indeed, the jurisdiction of Maldives to
regulate port entry under its national laws appears to be limited to authorising foreign vessels
to navigate into its ports and internal waters. Of course, it could be argued that the Maldives
has the right to prescribe anti-pollution requirements as a condition of its authorisation to
foreign vessels. However, these anti-pollution requirements would first have to be publicised
and communicated to the IMO in accordance with Article 211(3) of the LOS Convention.247

The jurisdiction of Maldives to deny foreign vessels entry into its ports and internal waters
without State authorisation, or in contravention of any anti-pollution requirements prescribed
by the State, is also not clear in the national laws of Maldives. However, what is clear is that
if the Maldives chooses to deny a foreign vessel port entry it must do so, according to the
Constitution of the Maldives – that is, in a reasonable manner and on a non-discriminatory
basis.248 This is because the foreign vessel is entitled to instigate civil proceedings to claim
damages for unlawful or negligent acts by the Maldives. 249

One situation in which the Maldives cannot deny a foreign vessel port entry is where the
vessel is in distress. Indeed, according to the Regulation for Vessels Navigating within the
Maritime Zones 1999, the Maldives must render assistance to persons and vessels in force
majeure or distress,250 much like the requirement under Article 18(3) of the LOS
Convention.251
246
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6.7.3 Port State Jurisdiction to Undertake Port State Control and In-Port Enforcement
Under the Draft Navigation Act and Presidential Decree No.138/2009/35, the Department of
Transport has the power to conduct port State control surveys to ensure that foreign vessels
visiting ports of Maldives or lying within internal waters of Maldives comply with national
laws and international conventions on pollution prevention.252 The national laws of Maldives
do not limit port State control surveys onboard foreign vessels to an investigation of the
vessel’s documentation. However, in order for Maldives to conduct a further investigation, it
must have clear grounds for believing that the condition of a vessel or its equipment does not
correspond substantially with the particulars of the documentation onboard the vessel. 253

Similar to flag State control surveys, port State control surveys must be carried out by
qualified surveyors duly appointed by the State.254 As analysed in Chapter Five of this thesis,
the enforcement duties of surveyors include requesting the production of licenses, registries,
records and other documents relating to laws on environmental protection for inspection,
examination and copying.255 Surveyors also have the power to seize assets used in the
commission of an offence256 in order to make examinations and enquiries to determine
whether applicable laws and international conventions have been complied with.257 Most
importantly, surveyors have the jurisdiction to arrest any vessel reasonably suspected to cause
serious damage to the marine environment.258
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It is an offence to hinder or obstruct a surveyor in the exercise of his duties,259 to not comply
with a lawful order or requirement made by a surveyor,260 to fail, neglect or refuse to carry
out an improvement order261 and even to mislead or give wrongful information to a
surveyor.262 The Maldives has jurisdiction “to take measures deemed necessary”263 to protect
the country’s marine environment from pollution incidents that have caused or threaten to
cause pollution as a result of such offences. These enforcement measures include the
imposition of fines as well as the imprisonment of the responsible crew onboard vessels. 264

As this chapter has shown, the LOS Convention grants jurisdiction to port States to prevent a
vessel from sailing, provided the vessel is found to be in violation of applicable international
rules and standards relating to seaworthiness that threaten damage to the marine
environment.265 However, the national laws of Maldives are silent on this issue. If
administrative measures are taken by Maldives to prevent a vessel from sailing, Maldives
must promptly release the vessel upon the posting of a reasonable bond or financial
security.266 The vessel may be released on the condition that it proceeds to the nearest
appropriate repair yard to rectify the deficiency identified by Maldives.267 A vessel that is
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unnecessarily delayed due to unlawful detention or in-port enforcement by Maldives has the
right to be compensated for any damage it has incurred. 268

The national laws of Maldives do not provide port State jurisdiction to institute proceedings
against foreign vessels in ports that have committed an offence resulting in pollution damage
within the territory of the Maldives. Furthermore, the national laws are silent on the
jurisdiction of Maldives to institute proceedings against foreign vessels for pollution damage
to the marine environment of other States on request of the affected States. However, based
on the territorial jurisdiction of Maldives under Article 11 of the Maritime Zones of Maldives
Act 1996, it can be argued that Maldives has jurisdiction to institute proceedings over a
foreign vessel voluntarily docked in a port or lying within the internal waters of Maldives for
pollution damage to the territory of Maldives or another State on request of the affected State.

If Maldives chooses to institute proceedings against a foreign vessel, it must, in accordance
with the country’s Constitution, provide the vessel with a fair and public hearing within a
reasonable period of time by an independent court or tribunal established by the laws of
Maldives.269 The proceedings must be conducted with justice, transparency and
impartiality,270 as well as with consideration to the international treaties to which the
Maldives is party to.271 The Maldives must submit official reports of the proceedings, as well
as a detailed description of the action it has taken against the vessel, to the flag State of the
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vessel and the State that requested Maldives to institute proceedings, as required under the
LOS Convention and MARPOL 73/78. 272

6.7.4 Jurisdiction to Cooperate with Port States in order to Maintain Uniform Standards
within the Indian Ocean Region
The Maldives is a State party to the Indian Ocean Memorandum of Understanding on port
State control (IOMOU). As analysed in this chapter above, it is a requirement for all State
parties to the IOMOU to prescribe and enforce national laws for the protection and
preservation of the marine environment from vessel source pollution as prescribed in
multilateral regulatory conventions enforced by the IOMOU. States are obliged to establish
and maintain an effective system of port State control, with no favourable treatment being
given to the vessels of States that are not a party to the IOMOU. In addition, States must
maintain uniform standards that are applicable to all vessels within the Indian Ocean region.

Under Article 5(b)(1) of the Draft Environment Protection Act, the Maldives is required to
protect, conserve and manage the environment and its natural resources.273 This is to be
achieved by developing regional programs and plans for environmental protection.274 These
programs and plans will promote cooperation between Maldives and other States in the
region, with the parties working together to reduce the effects of pollution damage, or at least
minimise the threat of pollution damage to the marine environment of Maldives. 275

However, the national laws of Maldives are silent on the State’s jurisdiction to prescribe and
enforce laws to comply with the requirements of the IOMOU. As a result, the Maldives does
272
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275
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not have a legal responsibility to establish and maintain an effective system of port State
control, or to maintain standards within the Maldives that are similar to those established in
the Indian Ocean region by the IOMOU.276

6.8 CONCLUSION
This chapter has analysed the prescriptive and enforcement jurisdiction of port States under
the LOS Convention and MARPOL 73/78 for the protection and preservation of the marine
environment in zones closest to the land area of States - i.e. ports and internal waters. Indeed,
it has been shown that the LOS Convention and MARPOL 73/73 provide three major
jurisdictional powers for port States in relation to the protection and preservation of the
marine environment in the zones specified above. These powers are: (i) port State jurisdiction
to regulate port entry; (ii) the jurisdiction to undertake port State control and in-port
enforcement; and (iii) the jurisdiction to cooperate with port States in order to maintain
uniform regional standards.

The analysis in this chapter has revealed that the national laws of Maldives are silent on the
establishment of anti-pollution requirements as a condition for port entry. Such laws also fail
to cover the imposition of monetary charges for port entry, as well as the services provided to
foreign vessels in the State’s ports and internal waters. However, the national laws do provide
Maldives with the jurisdiction to authorise foreign vessels to navigate into the country’s ports
and internal waters. However, it remains unclear if the Maldives has jurisdiction to request
information and take necessary enforcement steps to ascertain whether vessels seeking entry
are in breach of the authorisation issued by the Government of Maldives. Another area of
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uncertainty is the jurisdiction of Maldives to deny port entry to foreign vessels without
authorisation from the port State.

In relation to the jurisdiction to undertake port State control and in-port enforcement, it was
found that the Draft Navigation Act and Presidential Decree No.138/2009/35 provide
Maldives with the jurisdiction to conduct port State control surveys to ensure that foreign
vessels docked in ports of Maldives or lying within the internal waters of Maldives comply
with national laws and international conventions on pollution prevention. Importantly, the
national laws of Maldives do not prescribe any limitations on the surveys conducted by the
port State, as provided in applicable international laws.

The national laws are also silent on port State jurisdiction to take administrative measures to
prevent vessels from sailing, provided the vessels are found to be in violation of applicable
international rules and standards relating to seaworthiness that threaten damage to the marine
environment. The national laws of Maldives do not provide port State jurisdiction to
investigate and institute proceedings against foreign vessels in ports that have committed an
offence resulting in pollution damage to the marine environment of Maldives or any other
State. Furthermore, the national laws of Maldives are silent on the jurisdiction of the port
State to prescribe and enforce laws to comply with the prescriptive and enforcement
requirements under the IOMOU.

Based on the above gaps in the national laws of Maldives, it can be concluded that the
national laws fall short of implementing port State jurisdiction for the protection and
preservation of the marine environment from vessel source pollution under the LOS
Convention and MARPOL 73/78.
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CHAPTER SEVEN
COASTAL STATE PRESCRIPTIVE AND ENFORCEMENT JURISDICTION
over THE PREVENTION OF VESSEL SOURCE POLLUTION
in TERRITORIAL SEA AND ARCHIPELAGIC WATERS

7.1 INTRODUCTION
Vessel source pollution in the form of oil, chemicals and nuclear waste within the maritime
zones of coastal States can cause serious damage to the living resources and ecology of the
marine environment and to the shores of coastal States.1 Moreover, the damage caused to the
marine environment as a result of this pollution is sometimes irreversible.2 A single vessel
source pollution incident can harm the marine environment of many coastal States, as in
principle vessel source pollution does not occur under the aegis of a single State, and the
pollution often spreads to other coastal States.3 This creates an international conundrum.

1

Alan E Boyle, 'Marine Pollution under the Law of the Sea Convention' (1985) 79(2) American Journal of
International Law 347 at 347; “States are particularly vulnerable to environmental impacts caused by pollution
damage through ship-sourced or trans-boundary pollution.” Donald R. Rothwell, 'Coastal State Sovereignty and
Navigational Freedoms: Current Issues in the Asia-Pacific Regions' in M. Tsamenyi and M. Herriman (eds),
Rights and Responsibilities in the Maritime Environment: National and International Dilemmas (University of
Wollongong, 1996) page 15.
2
Haritini Dipla, 'The Role of the International Court of Justice and the International Tribunal for the Law of the
Sea in the progressive Development of the Law of the Sea ' in A. Strati, M. Gavouneli and N. Skourtos (eds),
Unresolved Issues and New Challenges to the Law of the Sea (Martinus Nijhoff Publishers, 2006) page 245.
3
M Fitzmaurice, International Legal Problems of the Environmental Protection of the Baltic Sea (Martinus
Nijhoff/ Graham & Trotman, 1992) page 17.
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Coastal States are compelled to exercise jurisdiction to regulate the navigation of vessels in
their maritime zones in order to prevent harm to their marine environment.4 Indeed, the
exercise of coastal State jurisdiction is necessary to ensure the sustainable use of the ocean
and its resources for the future.5 There is general consensus that the exercise of jurisdiction
by coastal States to regulate the navigation of vessels in their maritime zones for the
protection and preservation of the marine environment from vessel source pollution is more
desirable than post facto measures.6

This chapter analyses the jurisdiction of coastal States (as stipulated in applicable
international conventions) to monitor and control international shipping in their maritime
zones for the purpose of environmental protection. The ‘zonal approach’7 used in this
analysis will establish which measures and to what extent coastal States may exercise
jurisdiction over foreign flagged vessels, without unduly frustrating the vessels’ rights of
passage in the territorial sea and archipelagic waters. This chapter also analyses the gaps
between the international framework on the prevention of vessel source pollution, and the
current and proposed national laws of Maldives with respect to the exercise of coastal State
jurisdiction.

4

Haijiang Yang, Jurisdiction of the Coastal State over Foreign Merchant Ships in Internal Waters and the
Territorial Sea (Springer, 2006).
5
Sefanaia Nawarda, Addressing Shipping Related Marine Pollution in the Pacific Islands Region (2004) South
Pacific Regional Environment Programme (SPREP) <www.sprep.org> at 23 January 2010; Munavvar shares a
similar view. Mohamed Munavvar, Ocean States: Archipelagic Regimes in the Law of the Sea (Martinus Nijhoff
Publishers, 1993) page 187.
6
Sonia Zaide Pritchard, Oil Pollution Control (Croom Helm, 1987).
7
According to Lowe, the ‘zonal approach’ refers to the assessment of jurisdictional powers in various maritime
zones. A.V. Lowe, 'The Enforcement of Marine Pollution Regulation' (1975) 12 San Diago Law Review 624.
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7.2 COASTAL STATE JURISDICTION FOR THE PREVENTION OF POLLUTION
FROM VESSELS NAVIGATING IN THE TERRITORIAL SEA
The primary source of coastal State jurisdiction in international law is the LOS Convention.
The LOS Convention does not define coastal States. A coastal State is a State within whose
maritime zones a particular vessel lies. 8 What should be clear is that the concept of coastal
States, like the concept of port States but unlike that of flag States, always implies a sense of
power over foreign vessels. 9

In principle, vessels committing violations while navigating within the maritime zones of
coastal States fall under the jurisdiction of coastal States.10 Such jurisdiction includes the
right of the State to undertake investigations and, where the evidence so warrants, institute
proceedings in respect of any discharge from a foreign vessel that is contrary to generally
accepted international standards or in contravention of the national laws of the coastal State.
A complete account of the evolution of the concept of coastal State jurisdiction is provided
by Martens11 and Legatski. 12

This section analyses the jurisdiction of coastal States for the protection and preservation of
the marine environment from vessel source pollution within their respective territorial sea.
The territorial sea is the sea area extending up to 12 nautical miles from the baselines of a

8

R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) page 344.
The provisions on port and coastal State enforcement in part XII of the LOS Convention usually refer to
‘vessel(s)’ where ‘foreign vessels(s)’ is meant. Øystein Jensen, Coastal State Jurisdiction and Vessel Source
Pollution: The International Law of the Sea Framework for Norwegian Legislation (The Pridtjof Nansen
Institute, 2006) page 11.
10
Mary George, An Alternate Regime of Liability and Compensation for Oil Pollution From Tankers in The
Straits of Malacca and Singapore (PhD Thesis, University of Sydney 2000).
11
Ernst K. Martens, 'Evolution of Coastal State Jurisdiction: A Conflict Between Developed and Developing
Nations' (1975) 5 Ecology Law Quarterly 531.
12
Richard A. Legatski, 'Port State Jurisdiction over Vessel-source Marine Pollution' (1977) 2 Harvard
Environmental Law Review 448 at 456-461.
9
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State.13 The jurisdictional competence of coastal States in their territorial sea, within the
scope of the LOS Convention, falls into two broad categories. The first is the jurisdiction of
coastal States to adopt laws and regulations for the prevention, reduction and control of
marine pollution from foreign vessels navigating in their territorial sea. The second is the
enforcement jurisdiction of coastal States over vessels navigating in their territorial sea.

The concept of coastal State jurisdiction has been incorporated into the LOS Convention to
balance the competing interests of coastal States and flag States. However, there are
divergent opinions on this jurisdictional balance of power as it exists in the LOS Convention.
Therefore, before analysing the prescriptive and enforcement jurisdiction of States in their
territorial sea, it is essential to analysis the jurisdictional balance between coastal States and
flag States in the LOS Convention.

7.2.1 Balance of Jurisdictional Power between Coastal States and Flag States in the LOS
Convention
The exercise of coastal State jurisdiction for the prevention of vessel source pollution is
characterised by an enduring conflict between the creeping jurisdiction14 of coastal States
(who seek to protect their waters and shores through strict environmental control), and those
of other States (who perceive coastal State jurisdiction as a threat to the traditional freedom
of navigation of the ocean).15

13

Article 3 of the LOS Convention sets the maximum limit of the territorial sea at twelve miles; Baselines are
lines from which the outer limits of the territorial sea and other coastal zones are measured. R Churchill and
A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) page 31.
14
‘Creeping jurisdiction’ refers to the situation where coastal States claim more and more rights to ocean
spaces further and further offshore. I Townsend and C. Schofield, Hardly Impeccable Behaviour:
Confrontations between Foreign Ships and Coastal States in the EEZ (April 2009) International Zeitschrift: For
Informative Dialogue on World Events <http://www.zeitschrift.co.uk/> at 29 May 2009.
15
Alan Khee Jin Tan, 'The Regulation of Vessel-Source Marine Pollution: Reconciling the Maritime and
Coastal State Interests' (1997) 1 Singapore Journal of International & Comparative Law 355 at 356; Coastal
State jurisdiction over vessel source pollution always involves a situation of conflict with the jurisdiction of flag
States. Erik Jaap Molenaar, Coastal State Jurisdiction Over Vessel-Source Pollution (Kluwer Law International,
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It is clear that different States, ranging from major maritime powers such as the United States
and Russia, to small landlocked countries such as Bolivia and Nepal, have different types and
degrees of interest in the sea.16 The United Kingdom, for instance, is both a significant
shipping nation and one of the major victims of oil pollution from tanker casualties.17 Each
nation’s maritime policy represents a compromise between divergent interests such as the
facilitation of navigation on the one hand, and the protection of the marine environment on
the other. 18 However, powerful maritime nations or flag States are generally more concerned
with preventing coastal States from interfering with international trade than seeking to
impose strict environmental controls on passing vessels. 19

The intricate and delicate balance of jurisdictional power between coastal States and flag
States is provided in Part XII of the LOS Convention and the zonal parts of the same
convention.20 The LOS Convention maintains a flexible balance of power between the right
of flag States relating to innocent passage and the right of coastal States to protect their
marine environment.21 The LOS Convention clearly recognises that oceans must be managed
rather than being subjected to an unlimited pattern of haphazard use. 22 Indeed, Miles has
argued that the LOS Convention represents “the best balance the world is likely to achieve
between extending coastal State jurisdiction and preserving the navigation and other rights of
1998) page 87; The strengthening of anti-pollution laws inevitably increases the cost of moving cargoes by sea.
R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) page 3.
16
R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) page 3.
17
Ibid.
18
Ibid.
19
Maritime States are States with significant shipping interests. Alan Khee Jin Tan, 'The Regulation of VesselSource Marine Pollution: Reconciling the Maritime and Coastal State Interests' (1997) 1 Singapore Journal of
International & Comparative Law 355 at 356.
20
The zonal parts of the LOS Convention are Part II: Territorial Sea and Contiguous Zone, Part III: Straights
used for International Navigation, Part IV: Archipelagic States, Part V: Exclusive Economic Zone, Part VI:
Continental Shelf, and Part VII: High Seas.
21
D. Dzidzornu and M. Tsamenyi, 'Enhancing International Control of Vessel-Source Oil Pollution Under the
Law of the Sea Convention, 1982: A Reassessment' (1991) University of Tasmania Law Review 270 at 280; A
similar view is expressed by John R. Stevenson and Bernard H. Oxman, 'The Future of the United Nations
Convention on the Law of the Sea' (1994) 88(3) The American Journal of International Law 488 at 495.
22
Lawrence Juda and R.H. Burroughs, 'The prospects for comprehensive ocean management' (1990) Marine
Policy 23 at 27.
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the international community”.23 Nonetheless, Bodansky has concluded that the LOS
Convention “does not balance the interests of coastal and maritime States fairly”. 24

Yang has illustrated that coastal State jurisdiction under the LOS Convention restricts the
freedom of navigation of flag States, as 35.8% of the global sea area is estimated to fall under
the national jurisdiction of coastal States.25 Interestingly, Yang does not take into account the
remaining 64.2% of the global sea area, in which flag States have almost unlimited freedom
of navigation. Boyle has presented an argument that contradicts Yang, suggesting that the
power of coastal States to regulate shipping and activities off their coasts is too limited.26

Although flag States have sought safeguards to limit the enforcement powers of coastal
States,27 Sage’s analysis of the balance of power in the LOS Convention seems to tilt in
favour of the latter group of States.28 Although various authors have expressed differing
opinions on this balance of power, the author of this thesis agrees with Ringdom’s

23

E. L. Miles, 'The New Ocean Regime: Facilitating Implementation, Compliance and Evolution' (Paper
presented at the Conference on Oceans Governance and Maritime Strategy, Canberra, 18 May 1998) at 4; A
similar view is propounded by Rob McLaughlin, 'Coastal State Use of Force in the EEZ under the Law of The
Sea Convention 1982' (1999) 18(1) University of Tasmania Law Review 11 at 11.
24
Daniel Bodansky, 'Protecting the Marine Environment from Vessel-Source Pollution: UNCLOS III and
Beyond' (1991) 18 Ecology Law Quarterly 719; Hakapaa, Franckx and Molenaar share the same view as
Bodansky. Kari Hakapaa, Erik Franckx and Erik Jaap Molenaar, 'Final Report of Committee on Coastal State
Jurisdiction Relating to Marine Pollution' (Paper presented at the International Law Association Conference,
London, 25 July 2000) page 5.
25
Haijiang Yang, Jurisdiction of the Coastal State over Foreign Merchant Ships in Internal Waters and the
Territorial Sea (Springer, 2006).
26
Alan E Boyle, 'Marine Pollution under the Law of the Sea Convention' (1985) 79(2) American Journal of
International Law 347 at 352.
27
For example, flag States sought the safeguard contained in Article 226(1)(a) of the LOS Convention, which
prevents the undue delay of their vessels. Article 226(1)(a) of the LOS Convention is analysed in Sections 7.3.3
and 7.2.3.2 of this chapter.
28
Sage states that the nine references to “generally accepted international rules and standards” in Part XII of the
LOS Convention (i.e. in Articles 197, 201, 211, 217, 218, 219, 220, 226 and 228) all deal with the powers of
coastal States. Bénédicte Sage, 'Precautionary Coastal State Jurisdiction' (2006) 37 Ocean Development &
International Law 359.
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reasoning29 rather than that of Franckx30 and Boyle31 – that is, that the powers of coastal
States and flag States are adequately balanced in the LOS Convention.

7.2.2 The Coastal State Jurisdiction to Adopt Laws and Regulations for the Prevention,
Reduction and Control of Pollution from Foreign Vessel Navigating in the Territorial Sea
The basic preference in the LOS Convention is the enactment of national rules and standards
in the territorial sea. As a result, coastal States may adopt their own national laws on
pollution prevention applicable to foreign vessels navigating in their territorial sea.32
According to the LOS Convention, coastal States may “in the exercise of their sovereignty
within [their] territorial sea adopt laws and regulations for the prevention, reduction and
control of marine pollution from foreign vessels, including vessels exercising innocent
passage”.33

The laws and regulations adopted by coastal States must be in conformity with the provisions
of the LOS Convention and other rules of international law, such as the right of innocent
passage through the territorial sea, the safety of navigation and the regulation of marine
traffic,34 the preservation of the environment of coastal States, as well as the prevention,
reduction and control of pollution. 35 Indeed, coastal States are barred from adopting laws that
exceed the requirements prescribed in the LOS Convention. In this regard, various articles of
the LOS Convention require that the national legislation enacted by coastal States
29

Henrik Ringbom, 'Preventing Pollution from Ships - Reflections on the "Adequacy" of Existing Rules' (1999)
8(1) Review of European Community & International Environmental Law 21.
30
Franckx has argued that the international legal framework at the disposal of coastal States is ill-adapted to
their needs. Erik Franckx, 'Coastal State Jurisdiction with Respect to Marine Pollution - Some Recent
Developments and Future Challenges' (1995) 10 International Journal of Marine and Coastal Law 253 at 257.
31
Alan E Boyle, 'Marine Pollution under the Law of the Sea Convention' (1985) 79(2) American Journal of
International Law 347 at 352.
32
Haijiang Yang, Jurisdiction of the Coastal State over Foreign Merchant Ships in Internal Waters and the
Territorial Sea (Springer, 2006).
33
Article 211(4) of the LOS Convention; See Appendix L of this thesis for the definition of Innocent Passage.
34
Article 21(1)(a) of the LOS Convention.
35
Article 21(1)(f) of the LOS Convention.
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conforms36and gives effect to37 the LOS Convention, thereby promoting consistency among
States in relation to coastal State jurisdiction over vessel source pollution prevention.
Provided a coastal State gives due publicity to its national laws, 38 foreign vessels navigating
in their territorial sea must comply with the laws adopted by the coastal State.39

The pollution prevention laws enacted by coastal States must not apply to the Design,
Construction, Equipment or Manning (CDEM) standards of foreign vessels unless they are
giving effect to generally accepted international rules or standards.40 However, coastal States
remain free to prescribe pollution prevention requirements, such as the adoption of
environmentally aimed routing measures, in their national laws that are applicable to foreign
vessels navigating in their territorial sea.41 Indeed, these requirements may even exceed those
that exist under relevant international standards.42 The prohibition on coastal States
prescribing laws that relate to CDEM standards appears to be aimed at preventing coastal
States from requiring vessels in their territorial sea to install specific technology onboard in
the absence of such a directive by the IMO.43

36

Article 211(5) of the LOS Convention.
Article 21(2) of the LOS Convention.
38
Article 21(3) of the LOS Convention.
39
Article 21(4) of the LOS Convention.
40
Article 21(2) of the LOS Convention; Jeremy Firestone and James J. Corbett, 'Coastal and Port Environments:
International Legal and Policy Responses to Reduce Ballast Water Introductions of Potentially Invasive Species'
(2005) 36 Ocean Development & International Law 291; Kamal-Deen Ali, 'Legal and Policy Dimensions of
Coastal Zone Monitoring and Control: The Case in Ghana' (2004) 35 Ocean Development & International Law
179; Article 94(5) of the LOS Convention also requires that the laws adopted by coastal States conform to
generally accepted international regulations, procedures and practices; John Hare, 'Flag, Coastal and & Port
State Control: Closing the Net on Unseaworthy Ships and their Unscrupulous Owners' (1994) 16 Sea Changes
57.
41
Articles 24(1) and 211(4) of the LOS Convention; Fabio Spadi, 'Navigation in Marine Protected Areas:
National and International Law' (2000) 31 Ocean Development & International Law 285.
42
Maria Gavouneli, 'From Uniformity to Fragmentation? The ability of the UN Convention on the Law of the
Sea to accommodate new uses and challenges' in A. Strati, Gavouneli M. and N. Skourtos (eds), Unresolved
Issues and New Challenges to the Law of the Sea (Martinus Nijhoff Publishers, 2006) page 211; Alan E Boyle,
'Marine Pollution under the Law of the Sea Convention' (1985) 79(2) American Journal of International Law
347 at 358; Erik Franckx, 'Coastal State Jurisdiction with Respect to Marine Pollution - Some Recent
Developments and Future Challenges' (1995) 10 International Journal of Marine and Coastal Law 253 at 260.
43
J Firestone and C Jarvis, 'Response and Responsibility: Regulating Noise Pollution in the Marine
Environment' (2007) 10 Journal of International Wildlife Law and Policy 109 at 128; Alan Khee Jin Tan, 'The
37
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The national laws adopted by coastal States must not levy monetary charges upon foreign
vessels for merely passing through the territorial sea of a coastal State,44 although such
charges may be levied for specific services rendered to a vessel.45 Indeed, the levying of
monetary charges for the mere passage of foreign vessels has the effect of restricting the right
of innocent passage of the vessels. If coastal States impose rules that restrict or ban
navigation in their territorial sea, other States may invoke their right to innocent passage.46
Hence, it is appropriate to state that coastal States do not exercise absolute sovereignty over
foreign vessels navigating in their territorial sea.47

According to the LOS Convention, coastal States have a duty not to hamper the innocent
passage of foreign vessels through their territorial sea48 or impose requirements on foreign
vessels which have the practical effect of denying or impairing the right of innocent passage
of such vessels.49 This limitation in the LOS Convention is designed to prevent coastal States
impeding the traffic of foreign vessels navigating in the territorial sea. 50 As a result of this
limitation, it would take extreme vigilance on the part of coastal States to police violations of
their pollution prevention laws in the territorial sea, particularly violations by vessels which
are exercising their right of innocent passage.51

Regulation of Vessel-Source Marine Pollution: Reconciling the Maritime and Coastal State Interests' (1997) 1
Singapore Journal of International & Comparative Law 355 at 366.
44
Article 26(1) of the LOS Convention.
45
Article 26(2) of the LOS Convention.
46
Øystein Jensen, Coastal State Jurisdiction and Vessel Source Pollution: The International Law of the Sea
Framework for Norwegian Legislation (The Pridtjof Nansen Institute, 2006) page 19.
47
K. Hakapaa, Marine Pollution in International Law (1981) at 183 in Bénédicte Sage, 'Precautionary Coastal
State Jurisdiction' (2006) 37 Ocean Development & International Law 359 at 362; Brian F. Fitzgerald, 'Port
State Jurisdiction and Marine Pollution Under UNCLOS III' (1995) 11 Maritime Law Association of Australia
and New Zealand Journal 30 at 32.
48
Articles 24(1) and 211(4) of the LOS Convention.
49
Article 24(1)(a) of the LOS Convention.
50
Alan Khee Jin Tan, 'The Regulation of Vessel-Source Marine Pollution: Reconciling the Maritime and
Coastal State Interests' (1997) 1 Singapore Journal of International & Comparative Law 355 at 365.
51
D. Dzidzornu and M. Tsamenyi, 'Enhancing International Control of Vessel-Source Oil Pollution Under the
Law of the Sea Convention, 1982: A Reassessment' (1991) University of Tasmania Law Review 270 at 282; R
Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) pages 81-86.
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7.2.3 The Enforcement Jurisdiction of Coastal States over the Prevention of Pollution from
Vessels Navigating in the Territorial Sea
International law does not impose specific rules on the enforcement jurisdiction of coastal
States. Indeed, coastal States enjoy ample discretion in this regard, with the result that the
exercise of such jurisdiction varies in practice.52 The LOS Convention is itself obscure, even
markedly silent, on the specific details regarding the degree of force that may be used against
foreign vessels by coastal States.53 The precise measures that coastal States must take to meet
their enforcement obligations under the LOS Convention are unclear, so too the timeframes
within which such obligations must be met.54

What is clear is that coastal States must exercise their jurisdiction based on reasonableness
and should not abuse their rights.55 In fact every State has an obligation to exercise
moderation and restraint as to the extent of their jurisdiction in cases having a foreign
element, thus avoiding undue encroachment on the jurisdiction exercisable by other States.56

Coastal States must refrain from unjustifiable interference with the activities and duties of
other States while taking enforcement measures to prevent, reduce or control pollution of the

52

Erik Jaap Molenaar, Coastal State Jurisdiction Over Vessel-Source Pollution (Kluwer Law International,
1998); I. Shearer, 'Enforcement of Laws Against Delinquent Vessels in Australia's Maritime Zones' (Paper
presented at the Conference on Policing Australia's Offshore Zones: Problems and Prospects, Canberra, 8 April
1997) at 14; Rob McLaughlin, 'Coastal State Use of Force in the EEZ under the Law of The Sea Convention
1982' (1999) 18(1) University of Tasmania Law Review 11 at 12; Øystein Jensen, Coastal State Jurisdiction and
Vessel Source Pollution: The International Law of the Sea Framework for Norwegian Legislation (The Pridtjof
Nansen Institute, 2006) page 22.
53
I. Shearer, 'Enforcement of Laws Against Delinquent Vessels in Australia's Maritime Zones' (Paper presented
at the Conference on Policing Australia's Offshore Zones: Problems and Prospects, Canberra, 8 April 1997) at
14; Rob McLaughlin, 'Coastal State Use of Force in the EEZ under the Law of The Sea Convention 1982'
(1999) 18(1) University of Tasmania Law Review 11 at 12.
54
E.A. Kirk, 'Noncompliance and the Development of Regimes Addressing Marine Pollution from Land-Based
Activities' (2008) 39 Ocean Development & International Law 235 at 236.
55
Erik Jaap Molenaar, Coastal State Jurisdiction Over Vessel-Source Pollution (Kluwer Law International,
1998) page 76.
56
Ibid.
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marine environment.57 In theory, the mere enactment of excessive legislation can be regarded
as conferring a right to excessive enforcement. Although States pay less attention to
excessive prescriptive jurisdiction, the excessive use of enforcement jurisdiction pursuant to
such legislation would constitute a breach of international law.58

Under the LOS Convention, the enforcement jurisdiction of coastal States over vessel source
pollution prevention in their territorial sea falls into four categories. They are: (i) coastal State
jurisdiction to prevent the passage of foreign vessels that is not innocent in the territorial sea;
(ii) the jurisdiction of coastal States to undertake physical inspection of foreign vessels and
institute proceedings against such vessels navigating in the territorial sea; (iii) the obligation
of coastal States to monitor the risk of pollution in the marine environment and notify
affected States; and (iv) the limitations placed on coastal State enforcement jurisdiction under
the LOS Convention. These four categories are analysed below.

7.2.3.1 Coastal State Jurisdiction to Prevent the Passage of Foreign Vessels that are Not
Innocent in the Territorial Sea
The right of a coastal State to prevent the passage of a foreign vessel that is not innocent lies
at the core of coastal State sovereignty over its territorial sea.59 Vessels that engage in
passage that is not innocent do not benefit from the international rules that protect them from
the applicability of laws of the coastal State.60 In such circumstances, the territorial

57

Article 194(4) of the LOS Convention.
Erik Jaap Molenaar, Coastal State Jurisdiction Over Vessel-Source Pollution (Kluwer Law International,
1998) pages 5-6.
59
Lindy Johnson, Coastal State Regulation of International Shipping (Oceana Publications Inc., 2004) page 63;
E. L. Miles, 'The New Ocean Regime: Facilitating Implementation, Compliance and Evolution' (Paper presented
at the Conference on Oceans Governance and Maritime Strategy, Canberra, 18 May 1998) at 4; Rob
McLaughlin, 'Coastal State Use of Force in the EEZ under the Law of The Sea Convention 1982' (1999) 18(1)
University of Tasmania Law Review 11 at 11; See Appendix L of this thesis for situations in which the passage
of vessels will be considered not innocent.
60
Lindy Johnson, Coastal State Regulation of International Shipping (Oceana Publications Inc., 2004) page 63;
E. L. Miles, 'The New Ocean Regime: Facilitating Implementation, Compliance and Evolution' (Paper presented
58
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jurisdiction of coastal States61 overrides the right of innocent passage of vessels in the
territorial sea.62

The passage of a vessel in the territorial sea is no longer considered innocent if the navigation
is “prejudicial to the peace, good order or security of the coastal State”, or if the passage is
not in conformity with the LOS Convention and other rules of international law.63 The
passage of a vessel in the territorial sea can be considered to be prejudicial to the peace, good
order or security of the coastal State if the vessel engages in “any act of wilful and serious
pollution” contrary to the LOS convention.64

A case of pollution that is both “wilful and serious” would be a rare event.65 Indeed, the LOS
Convention appears to be contemplating intentional acts of pollution, not ones that are
accidental.66 Therefore, if one disregards accidental spills, operational discharges from
vessels may not generally be considered “serious”. Therefore, a coastal State can only
interfere with a foreign vessel that has released pollutants into the coastal State’s territorial
sea, in excess of the generally accepted operational discharge standards stipulated in

at the Conference on Oceans Governance and Maritime Strategy, Canberra, 18 May 1998) at 4; Rob
McLaughlin, 'Coastal State Use of Force in the EEZ under the Law of The Sea Convention 1982' (1999) 18(1)
University of Tasmania Law Review 11 at 11.
61
The principle of territorial jurisdiction has received universal recognition and is regarded as the most
fundamental jurisdictional principle by which a State can enact laws and apply them to all persons, objects and
activities within its territory. Haijiang Yang, Jurisdiction of the Coastal State over Foreign Merchant Ships in
Internal Waters and the Territorial Sea (Springer, 2006); Bernard H. Oxman, Jurisdiction of States (Heidelberg
and Oxford University Press, 2010).
62
R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) page 79; Erik
Jaap Molenaar, Coastal State Jurisdiction Over Vessel-Source Pollution (Kluwer Law International, 1998) page
87.
63
Article 19(1) of the LOS Convention; J Firestone and C Jarvis, 'Response and Responsibility: Regulating
Noise Pollution in the Marine Environment' (2007) 10 Journal of International Wildlife Law and Policy 109 at
127.
64
Article 19(2)(h) of the LOS Convention.
65
David Anderson, 'The Roles of Flag States, Port States, Coastal States and International Organisations in the
Enforcement of International Rules and Standards Governing the Safety of Navigation and the Prevention of
Pollution from Ships Under the UN Convention of the Law of the Sea and other International Agreements'
(1998) 2 Singapore Journal of International & Comparative Law 557 at 573.
66
Aldo Chircop, 'Ships in Distress, Environmental Threats to Coastal States, and Places of Refuge: New
Directions for an Ancient Regime?' (2002) 33 Ocean Development & International Law 207.
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applicable multilateral conventions.67 In view of this, the pollution prevention laws of coastal
States, no matter how stringent they may be, are unlikely to interfere with the interest of flag
States in the unimpeded navigational rights of their vessels.68 Hence, in practice, coastal State
enforcement jurisdiction in the territorial sea is very restricted.69

Although vessels carrying hazardous cargo pose a high risk to the marine environment, the
passage of such vessels cannot be considered non-innocent, and as a result coastal States
cannot exercise enforcement jurisdiction to prevent the passage of such vessels in their
territorial sea.70 Coastal States are, however, entitled to require high risk vessels to carry
documents and observe special precautionary measures laid down in relevant international
conventions.71 Some authors have even argued that coastal States can deem the passage of
high risk vessels (such as nuclear-powered vessels and vessels carrying nuclear cargo) as
non-innocent on the ground that they pose an unacceptable threat to the marine environment
or to their national interests,72 thereby preventing the passage of such vessels in their
territorial sea.

The LOS Convention is clear on the point that coastal States may prevent the passage of
foreign vessels in their territorial sea if the vessels engage in any activity which does not have

67

A. N. Wright, 'Beyond the Sea and Spector: Reconciling Port and Flag State Control over Cruise Ship
onboard Environmental Procedures and Policies' (2007) 18 Duke Environmental Law and Policy Forum 215 at
221; The generally accepted operational discharge standards for the protection and preservation of the marine
environment from vessel source pollution are analysed in Chapter Five of this thesis.
68
D. Dzidzornu and M. Tsamenyi, 'Enhancing International Control of Vessel-Source Oil Pollution Under the
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a direct bearing on their passage. 73 These activities would encompass acts against the
territorial integrity of the coastal State, military and intelligence activities, acts interfering
with the communication system of the coastal State, research activities, fishing and acts of
pollution.74 If foreign vessels engage in such activities, coastal States possess a wide scope of
jurisdiction to declare the vessels’ passage as non-innocent, thus preventing their passage in
the State’s territorial sea.

According to the LOS Convention, when a vessel’s passage is rendered non-innocent, or the
vessel loses its right of innocent passage, the coastal State must take “necessary measures” to
prevent pollution of the marine environment from the vessel. In short, the enforcement action
taken by the coastal State cannot be limited to the annulment of the right of innocent passage
itself.75 This raises the question: what is meant by the term “necessary measures”? Are such
measures limited to requesting information from the master and/or crew of the vessel and
conducting an inspection, or must additional measures be taken?

Arguably, the answers to these questions are dependent on the particular situation. Even so, a
focus on the context yields few answers. Do coastal States have jurisdiction to deny a foreign
vessel entry into their territorial sea, or expel the vessel if it poses an imminent threat to the
marine environment of the coastal State? If, for example, a foreign vessel is incontestably in
violation of generally accepted international CDEM standards,76 or does not observe the
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special precautionary measures set out in the LOS Convention,77 would the coastal State be
authorised to order such a vessel to leave its territorial sea?

Surely a coastal State cannot be compelled to detain a vessel it considers dangerous to its
marine environment because of non-compliance with generally accepted international CDEM
standards or special precautionary measures. 78 In this situation, it is very likely that the
coastal State was averse to having such a vessel in its territorial sea in the first place, let alone
in one of its ports. Under these circumstances, detaining the vessel does not meet the specific
needs of the coastal State.79 Hence, it can be argued that the coastal State may deny the entry
or expel such a vessel as a necessary measure to prevent the passage of a vessel that is not
innocent in the territorial sea.80

Furthermore, as a necessary measure, coastal States may temporarily close the territorial sea
to prevent the passage of foreign vessels that are not innocent.81 Article 25(3) of the LOS
Convention provides that coastal States may, “without discrimination in form or in fact
among foreign ships, suspend temporarily in specified areas of its territorial sea the innocent
passage of foreign ships if such suspension is essential for the protection of its security...”.82
The rationale for temporarily suspending innocent passage in the territorial sea is not entirely
clear. Indeed, Article 25(3) of the LOS Convention only mentions a “security” concern as the
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basis for invoking the jurisdiction conferred by the article. However, it can be argued that the
temporary suspension of innocent passage in the territorial sea can also be a necessary
measure that coastal States may invoke to prevent pollution of the marine environment.

The difficulty for coastal States lies not in taking appropriate enforcement measures, but in
establishing without doubt that a vessel is not in innocent passage. This approach clearly
places the issue of proportionality at the centre of the investigation. Coastal States are entitled
to take necessary measures to prevent the non-innocent passage of foreign vessels, so long as
their enforcement actions are both reasonable and proportionate to the infringement that has
been committed.83 It is imperative for coastal States to satisfy the two-limbed test of
reasonableness and proportionality when using force to prevent the passage of foreign vessels
that are not innocent in their territorial sea.84

7.2.3.2 Jurisdiction of Coastal States to Undertake Physical Inspection and Institute
Proceedings over Foreign Vessels Navigating in the Territorial Sea
Where there are clear grounds for believing that a vessel navigating in the territorial sea of a
State has, during its passage therein, violated laws and regulations of the State adopted in
accordance with the LOS convention or applicable international rules and standards for the
prevention, reduction and control of pollution from vessels, the State may undertake physical
inspection of the vessel relating to the violation.85 It is a requirement that the physical
inspection of the vessel be conducted on the prima facie evidence, such as certificates and
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record books.86 Where the evidence so warrants, the coastal State may detain the vessel and
institute proceedings.87

The need for a coastal State to have “clear grounds” for believing that a violation has
occurred under Article 220(2) of the LOS Convention is generally satisfied when a suspicion
held by the coastal State is supported by notification from other vessels, or by reports from
aerial surveillance. 88 The evidentiary threshold that constitutes “clear grounds” depends on
the national laws of coastal States.89 Due to the use of ambiguous and undefined words and
phrases in the LOS Convention, such as clear grounds for believing, substantial discharge
and serious and wilful pollution, various interpretations of the Convention have been adopted
in the national laws of coastal States.90

Article 220(2) of the LOS Convention offers coastal States extensive enforcement
jurisdiction to undertake physical inspections of foreign vessels and, where appropriate,
institute proceedings against them. Article 220(2) can be more often invoked in relation to
vessel source pollution prevention compared to the jurisdiction provided in Article 27 of the
LOS Convention that also deals with physical inspection onboard vessels. 91 Indeed, Article
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220(2) of the LOS Convention allows enforcement in a broader category of violations, such
as violations of CDEM standards. 92

A coastal State is entitled to physically inspect a foreign vessel both in-port and at sea,
provided the violation committed by the vessel occurred in a zone in which the coastal State
has jurisdiction.93 Due to the combination of in-port enforcement activities, as well as
enforcement at sea, coastal States deal not just with violations committed in lateral passage,
but more generally with violations within their maritime zones.94 Coastal States may also
exercise enforcement jurisdiction in their territorial sea for violations that fall under Article
220(3) of the LOS Convention - that is, for violations committed in the EEZ. Indeed, there
appears to be no fundamental reason why violations committed in the territorial sea should
not be subject to the enforcement jurisdiction of coastal States when the offending vessel is
navigating in the State’s EEZ.
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needed no explicit attention in the text of the LOS Convention because “coastal State
jurisdiction over violations in the territorial waters cannot be more restricted than coastal
State jurisdiction over violations in the EEZ.”96 Nevertheless, it seems prudent to require
coastal States to satisfy the conditions in Article 220 of the LOS Convention before resorting
to any enforcement action. Under this article, a coastal State would need to have (among
other things) clear grounds for believing that a vessel has committed a violation resulting in
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substantial damage to the marine environment before exercising its enforcement
jurisdiction.97

Like the LOS Convention, MARPOL 73/78 also allows coastal States to impose sanctions
for any violations of the Convention by foreign vessels that occur within their jurisdiction.98
MARPOL 73/78 does not specifically address the enforcement action open to coastal States.
However, the Convention does provide for a coastal State to institute proceedings in
accordance with its national laws, and to furnish information and evidence regarding the
particular violation to the flag State administration of the vessel involved.99 The application
of coastal State enforcement jurisdiction under MARPOL 73/78 is not limited to the
territorial sea, but rather applies to all maritime zones.

7.2.3.3 The Obligation of Coastal States to Monitor the Risk of Pollution to the Marine
Environment and to Notify Affected States
Coastal States are obliged to “observe, measure, evaluate and analyse, by recognized
scientific methods, the risk or effects of pollution of the marine environment”.100 In fulfilling
this obligation, coastal States must take into account the rights and interests of neighbouring
States and proceed in conjunction with the IMO. Coastal States must keep under surveillance
the effects of any activities which they permit or in which they engage, in order to determine
whether such activities are likely to pollute the marine environment.101 This is particularly the
case where coastal States have “reasonable grounds for believing that activities under their
jurisdiction or control may cause substantial pollution”.102
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When a coastal State “becomes aware of cases in which the marine environment is in
imminent danger of being damaged or has been damaged by pollution,” it must immediately
notify those States likely to be affected by such damage, as well as the competent
international organisation. 103 States are required to communicate information on damage
from unplanned activities (such as accidental maritime casualties due to collision, stranding
and other incidents of navigation104) as well as planned activities, provided they have
reasonable grounds for believing such activities may cause imminent or actual pollution
damage to the marine environment. The coastal State must assess the potential effects of
these activities and publish their evaluations in the form of reports.105

Furthermore, in cases where the marine environment is in imminent danger of being damaged
or has been damaged by pollution, coastal States must, in accordance with their capabilities,
cooperate with other States in the affected area and the competent international organisation
in eliminating the effects of the pollution and preventing or minimising any damage.106

7.2.3.4 Limitations on Coastal State Enforcement Jurisdiction under the LOS Convention
Coastal States should not exercise their criminal jurisdiction onboard a foreign ship passing
through their territorial sea “to arrest any person or to conduct any investigation in connection
with any crime committed onboard the ship during its passage”,107 except for violations under
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the LOS Convention, such as serious and wilful acts of pollution.108 Furthermore, coastal
States should not stop or divert a foreign vessel passing through their territorial sea for the
purpose of exercising civil jurisdiction in relation to a person onboard the vessel.109 However,
coastal States can exercise civil jurisdiction to obtain compensation for pollution damage
caused by foreign vessels navigating in their territorial sea.

The limitations placed on the exercise of coastal States’ civil and criminal jurisdiction over
foreign vessels leaves no doubt that even in the territorial sea, the jurisdiction of such States
to prevent vessel source pollution is limited to temporarily interfering with the vessel’s
navigation. 110 Indeed, failure to produce convincing evidence of the non-innocent passage of
a foreign vessel before taking enforcement action can result in liability against coastal
States.111 Therefore, it is critical that coastal States act within the limits of the law when
deciding to take enforcement measures against a foreign vessel that may be engaging in noninnocent passage in their territorial sea.112

7.3 COASTAL STATE JURISDICTION FOR THE PREVENTION OF POLLUTION
FROM VESSELS NAVIGATING IN ARCHIPELAGIC WATERS
An archipelago has been defined in the most general terms as a group of islands.113 Indeed,
islands encompass approximately 7 percent of the land area of the earth and number over
108
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500,000.114 There are three different types of archipelagos - coastal archipelagos, mid-ocean
archipelagos of continental States and archipelagic States.115 Under Article 46(a) of the LOS
Convention, an “archipelagic State” is defined as “a State constituted wholly by one or more
archipelagos and may include other islands”. 116 An archipelagic State “may draw straight
archipelagic baselines joining the outermost points of the outermost islands”117 subject to the
requirements under Article 47 of the LOS Convention,118 from which “the breadth of the
territorial sea, the contiguous zone, the exclusive economic zone and the continental shelf
shall be measured”.119

Within the scope of the LOS Convention, coastal State jurisdiction in archipelagic waters for
the protection and preservation of the marine environment from vessel source pollution falls
into two categories. They are: (i) the jurisdiction of coastal States to adopt laws to protect and
preserve the marine environment (which applies to vessels navigating within the archipelagic
waters of coastal States); and (ii) the jurisdictional competence of coastal States to enforce
such laws over foreign vessels navigating in archipelagic waters.

Before analysing the prescriptive and enforcement jurisdiction of coastal States for the
prevention of pollution from vessels navigating in archipelagic waters, it is essential to
analyse the navigational rights of vessels in archipelagic waters. To this issue will now turn.
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7.3.1 Navigational Rights of Vessels in Archipelagic Waters
According to the LOS Convention, “the sovereignty of an archipelagic State extends to the
waters enclosed by the archipelagic baselines”.120 An archipelagic State may, in the exercise
of its sovereignty, “designate sea lanes...suitable for the continuous and expeditious passage
of foreign ships... [through] its archipelagic waters and the adjacent territorial sea”.121 The
Archipelagic Sea Lanes (ASLs) shall “include all normal passage routes used as routes for
international navigation”. 122 If an archipelagic State does not designate sea lanes within
waters enclosed by the archipelagic baselines, routes normally used for international
navigation shall have the same effect as the ASLs designated by archipelagic States.123

As the above discussion has made clear, there are two distinct navigational frameworks in
relation to archipelagic waters. Firstly, there is the framework of innocent passage in
accordance with the LOS Convention.124 Foreign vessels may exercise innocent passage
within archipelagic waters, but not in ASLs designated by the archipelagic State. The
archipelagic State may, “without discrimination in form or in fact among foreign vessels,
suspend temporarily in specified areas of its archipelagic waters the innocent passage of
foreign vessels if such suspension is essential for the protection of the State”.125

The second navigational framework in archipelagic waters is the ASL passage, which cannot
be suspended by archipelagic States. Foreign vessels have the right to exercise ASL passage
in the normal mode solely for the purpose of continuous, expeditious and unobstructed transit
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between one part of the high seas or an EEZ and another part of the high seas or an EEZ.126
The main difference between innocent passage and ASL passage is that, in ASL passage,
foreign vessels enjoy the normal mode of navigation. Therefore, naval vessels exercising
ASL passage may engage in operational activities, such as the landing and taking off of
aircrafts,127 while submarines may navigate underwater. However, when exercising the right
of innocent passage, vessels must not engage in operational activities, such as the landing and
taking off of aircrafts, and submarines may navigate on the surface.

7.3.2 Jurisdiction of Coastal States to Adopt Laws on Pollution Prevention Applicable to
Archipelagic Sea Lanes Passage
Under Article 54 of the LOS Convention, the jurisdiction of coastal States to adopt laws and
regulations relating to archipelagic sea lanes passage equally apply to the framework of
transit passage in straits used for international navigation. 128 Before analysing coastal State
prescriptive jurisdiction in archipelagic waters, it is essential to provide a brief description of
transit passage through straits for the purpose of international navigation within the scope of
the LOS Convention.

Although straits used for international navigation play a key role in international shipping,
they also create a situation where the interests of flag and coastal States collide. Unimpeded
navigation through straits has great economic and strategic significance for flag States, while
coastal States are confronted with several risks (such as the risk of damage to the marine
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environment from vessel source pollution) due to the heavy traffic which passes through
straits.129 Under the LOS Convention, foreign vessels enjoy the right of transit passage
through straits used for international navigation, which cannot be impeded.130 The transit
passage of foreign vessels must solely be for the purpose of continuous and expeditious
transit of the strait between one part of the high seas or an EEZ and another part of the high
seas or an EEZ.131 The framework of transit passage is similar to that of innocent passage,
except for those differences provided for in the LOS Convention.132

According to the LOS Convention, archipelagic States have jurisdiction to adopt laws and
regulations for the protection, reduction and control of pollution, by giving effect to
applicable international regulations regarding the discharge of oil, oily wastes and other
noxious substances.133 Such laws and regulations cannot discriminate in form or in fact
among foreign vessels, or have the practical effect of denying, hampering or impairing the
right of ASL passage of vessels in archipelagic waters.134

The laws and regulations adopted must facilitate the traffic of foreign vessels by providing
provisions for the installation of navigational and safety aids by the archipelagic State for the
prevention, reduction and control of pollution from vessels.135 Provided that the requirement
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of due publicity is satisfied by archipelagic States,136 foreign vessels exercising the right of
ASL passage must comply with laws and regulations adopted by archipelagic States.137
Foreign vessels exercising ASL passage must also comply with generally accepted
international regulations, procedures and practices for the prevention, reduction and control
of pollution of the marine environment.138

7.3.3 Enforcement Jurisdiction of Coastal States in Archipelagic Sea Lanes
The LOS Convention does not contain explicit provisions on the enforcement jurisdiction of
coastal States in ASLs. Furthermore, the cross-references of ASL passage to the framework
of transit passage in Article 54 of the LOS Convention do not mention Article 233 of the
Convention (which is on safeguards with respect to straits used for international
navigation).139 Molenaar has suggested that the absence of coastal State enforcement
jurisdiction in ASLs may be a drafting oversight in the LOS Convention. 140

It can be argued that Article 233 of the LOS Convention applies to ASL passage since it is
linked to Article 42 (which deals with laws and regulations of bordering straits relating to
transit passage). Article 42 is itself made applicable mutatis mutandis by Article 54 that links
ASL passage to the framework of transit passage. According to Article 233 of the LOS
Convention, if a foreign vessel commits a violation of laws or regulations referred to in the
LOS Convention, causing or threatening major damage to the marine environment in
archipelagic waters, the State may take appropriate enforcement measures.141
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Where a vessel navigating in ASLs violates the applicable laws of an archipelagic State, the
enforcement jurisdiction of the State concerned is identical to the jurisdiction of States over
vessels in non-innocent passage142 (as analysed in Section 7.2.3.1 of this chapter above).
Indeed, a vessel cannot be arrested for violating pollution laws of an archipelagic States
unless the violation causes or threatens major damage to the marine environment of the
archipelagic State.143 Where a foreign vessel does violate such laws, causing or threatening to
cause major damage to the marine environment, the foreign vessel may be liable for
violations of the archipelagic State’s laws and regulations. 144

According to Munavvar, the enforcement jurisdiction of coastal States provided in the LOS
Convention does not meet the specific environmental and ecological needs and vulnerabilities
of some archipelagic States. In particular, Munavvar has argued that the enforcement
jurisdiction in the LOS Convention fails coastal States with respect to the passage of vessels
carrying dangerous, hazardous and noxious cargoes through archipelagic waters.145 As some
archipelagic States do not have the resources or expertise to deal with environmental
emergencies, the best option would be to limit the types of vessels and the type of cargo
carried through the waters of these archipelagic States.146 However, granting coastal States
the right to limit the passage of foreign vessels based on the type of vessel or type of cargo
would be incompatible with the anti-discrimination provisions in the LOS Convention, and
even lead to protests by the flag States concerned.
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According to the LOS Convention, coastal States cannot discriminate against the vessels of
any other State when exercising their enforcement jurisdiction.147 Moreover, coastal States
are prohibited from delaying a foreign vessel for a longer period of time than is essential for
the purpose of their investigation.148 If the actions of a coastal State do discriminate, they
become unilateral extensions of the coastal State itself and are deemed invalid under
customary international law.149 As discrimination based on vessel or cargo type is unlawful,
some States choose to discriminate according to the class of the vessel or its age or
maintenance track record, which seems not to conflict with the anti-discrimination provisions
in the LOS Convention.150

7.4 COASTAL STATE JURISDICTION IN THE DESIGNATION OF TRAFFIC
SEPARATION SCHEMES AND ROUTING MEASURES FOR THE PREVENTION
OF VESSEL SOURCE POLLUTION
The jurisdiction of coastal States to designate traffic separation schemes under the LOS
Convention is of prime importance with regard to the prevention of vessel source pollution.151
Such jurisdiction provides coastal States with the right to require foreign vessels in passage
(including innocent and ASL passage) to use specific traffic separation schemes in order to
“minimize the threat of accidents which might cause pollution of the marine environment,
including the coastline, and pollution damage to the related interests of coastal State[s]”.152
Indeed, the designation of traffic separation schemes and routing measures as a means of
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regulating maritime traffic has been successful, with evidence showing that the number of
marine accidents has decreased.153 Nonetheless, traffic separation schemes have the capacity
to inadvertently impact the freedom of navigation exercised by the vessels of flag States.154

Coastal State jurisdiction to designate traffic separation schemes under the LOS Convention
will be analysed based on two criteria. They are: (i) the jurisdiction of coastal States to
designate traffic separation schemes for environmental protection; and (ii) the requirement of
coastal States to obtain approval from the competent international organisation to designate
traffic separation schemes.

7.4.1 Jurisdiction of Coastal States to Designate Traffic Separation Schemes
Coastal States may designate traffic separation schemes where necessary to promote the safe
passage of foreign vessels.155 However, coastal States may only designate such schemes after
taking into account customary channels, 156 any special character of the traffic,157 the density
of traffic,158 as well as the recommendations of the competent international organisation.159
Although the LOS Convention provides for traffic separation schemes in order to promote the
“safe passage of ships”, such schemes could arguably be broadened to include environmental
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protection purposes.160 The designation of traffic separation schemes under the LOS
Convention grants coastal States “the best practical means” for the prevention, reduction and
control of pollution of the marine environment.161

Traffic separation schemes may be designated under the LOS Convention in territorial
seas,162 straits used for international navigation163 and archipelagic sea lanes.164 Khuass and
Alexander have argued that coastal States also have the right to establish traffic separation
schemes in their EEZ for the protection and preservation of the marine environment. 165

Coastal States are entitled to require foreign vessels exercising passage in their various
maritime zones to use the designated traffic separation schemes, provided that such schemes
have been duly publicised and are clearly indicated on charts.166 It is important to note,
however, that vessels need not adhere to traffic separation schemes when exercising ASL
passage in archipelagic waters, as Article 41(7) of the LOS Convention does not use the word
require when setting out the rights of vessels to use traffic separation schemes designated in
accordance with the Convention. Instead, Article 41(7) merely directs vessels to “respect
applicable sea lanes and traffic separation schemes”. The only exception to this general rule
is where a coastal State believes that a vessel may cause substantial damage to the marine
environment, or where a vessel is considered ‘high risk’ - which may be the case with
160
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tankers, nuclear-powered vessels and vessels carrying nuclear or other inherently dangerous
or noxious substances or materials. In these circumstances, the vessel must confine its
passage to designated traffic separation schemes.167 In relation to high risk vessels, coastal
States may request information relating to the vessel’s particulars, its cargo and route, and
then guide the vessel into a traffic separation scheme.168

7.4.2 The Requirement to Attain Approval from the Competent International Organisation
to Designate Traffic Separation Schemes
In general, coastal States may designate traffic separation schemes that are voluntary, as well
as those that are mandatory for foreign vessels. In designating voluntary traffic separation
schemes, coastal States are only required to obtain the recommendations of the competent
international organization, not the organization’s seal of approval. The LOS Convention
States that:

Before designating or substituting sea lanes or prescribing or substituting traffic
separation schemes, States…shall refer proposals to the competent international
organization with a view to their adoption.169

The LOS Convention appears to favour the transfer of jurisdiction to designate voluntary
routing measures from the IMO to coastal States.170 This interpretation appears to be
consistent with State practices.171
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Although coastal States have sufficient jurisdiction to designate voluntary traffic separation
schemes, there is clearly a requirement for States to consult with the IMO on such schemes
and take into account any recommendations the IMO may have.172 Indeed, the IMO is the
only recognised international authority with the power to draft guidelines, criteria and
regulations for vessel routing schemes.173 To this end, the IMO has adopted Resolution
A.572(14) - General Provisions on Ships’ Routing - which provides guidelines on the
applicable criteria and procedures for coastal States seeking to establish vessel routing
measures in sea areas under their jurisdiction.174

According to IMO Guidelines, there are ten different types of routing measures that coastal
States may adopt.175 They include traffic separation schemes,176 traffic lanes, 177 separation
zones or lines, 178 roundabouts,179 inshore traffic zones,180 recommended routes,181 deep-water
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routes,182 precautionary areas,183 areas to be avoided184 and no anchoring areas.185 In 1998,
the Maritime Safety Committee of the IMO adopted Resolution MSC.71(69) which amended
the ships’ routing provisions by adding an Annex to provide regulations in relation to the
designation of traffic separation schemes in ASLs. 186

Coastal States are required to obtain approval from the IMO to designate mandatory traffic
separation schemes. Indeed, many countries have proposed mandatory routing measures and
traffic separation schemes to the IMO.187 The IMO is authorised to adopt traffic separation
schemes that are mandatory beyond the territorial sea through Regulation 8 of Chapter V of
SOLAS 74.188 Traffic separation schemes in ASLs may also be made mandatory, provided
they are adopted and implemented in accordance with the guidelines and approval of the
IMO.189 However, the precise legal basis and method for coastal States to enforce mandatory
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routing measures remains unclear.190 Even so, foreign vessels have a duty to comply with
mandatory routing measures designated by coastal States with the approval of IMO.191

The purpose of a mandatory traffic separation scheme is to enable a coastal State to track all
vessels navigating through a particular area.192 If a vessel diverts from its intended course, or
if there is a risk of the vessel colliding or running aground, the coastal State can issue a
timely warning or take any action it deems appropriate for the protection and preservation of
the marine environment.193

Mandatory vessel routing systems have their advantages and disadvantages. On the one hand,
the sensitivity of a specific location, as well as its proposed protection framework, benefits
from international assessment and approval. 194 On the other hand, because of such
international involvement, certain prohibitions intended by the coastal State may well be
waived by the IMO.195 Therefore, some States have unilaterally designated measures such as
mandatory pilotage and vessel reporting systems,196 even though the LOS Convention does
not explicitly sanction such measures.197 However, there is a general consensus that the
190
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requirement to obtain approval from the IMO strikes a balance between the navigational
interests of flag States and the environmental protection interests of coastal States.198

7.5 THE IMPLEMENTATION OF COASTAL STATE JURISDICTION FOR THE
PREVENTION OF VESSEL SOURCE POLLUTION IN THE TERRITORIAL SEA
AND ARCHIPELAGIC WATERS BY THE MALDIVES
This section analyses Maldivian national laws on coastal State jurisdiction for the protection
and preservation of the marine environment from vessel source pollution in the territorial sea
and archipelagic waters. Before analysing coastal State jurisdiction in the territorial sea and
archipelagic waters, it is essential to analyse the functions of the coastal State authority of
Maldives under the country’s national laws.

7.5.1 Functions of the Coastal State Authority of Maldives under National Laws
The National Security Service and the Coast Guard Act 2008 specifies the general duties and
responsibilities of the Ministry of Defence and National Security, under which the National
Security Service and the Coast Guard are regulated. The National Security Service and the
Coast Guard are responsible for protecting the maritime zones of Maldives declared in
accordance with the Maritime Zone of Maldives Act 1996,199 including special zones.200

Under the National Security Service and the Coast Guard Act, the Coast Guard may arrest
and inspect any vessel which illegally enters or attempts to enter and navigate into the
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maritime zones of Maldives.201 Following the arrest, the Coast Guard must hand over the
vessel to the National Police Service or another appropriate law enforcement agency. Legal
proceedings may then be brought against the vessel202 in accordance with the Penal Code of
Maldives 1981. 203 In exercising its powers of arrest and inspection, the Coast Guard must at
all times comply with the national laws of Maldives. 204

The National Security Service and the Coast Guard are also responsible for attending to
maritime disasters such as oil spills.205 In these situations, the two agencies are required to act
in accordance with the Pollution Contingency Plan or directions from the Ministry of
Transport and Environment.206 Based on the functions of the National Security Service and
the Coast Guard (as prescribed under the national laws of Maldives), it is possible to
conclude that the two agencies collectively make up the Coastal State Authority of Maldives.

7.5.2 Coastal State Jurisdiction in Territorial Sea under National Laws of Maldives
The territorial sea of Maldives is the maritime area within 12 nautical miles from the
country’s baselines207 and comprises approximately 12,333 square nautical miles (or
approximately 42,345 km2).208 The breadth of the territorial sea is consistent with the limits
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established under the LOS Convention.209 Article 3 of the Constitution of the Maldives and
Article 8 of the Maritime Zones of Maldives Act 1996 accord with Article 2 of the LOS
Convention and provides that the State exercises sovereignty in the territorial sea of
Maldives.210 It is the responsibility of every law enforcement agency “to promote the
sovereignty of Maldives”,211 and maintain the interests of the public212 in such matters as the
marine environment.

The jurisdiction of Maldives to exercise sovereignty in the country’s territorial sea will be
analysed on two competences: (i) the jurisdiction of Maldives to adopt national laws and
regulations applicable to vessels navigating in the territorial sea; and (ii) the enforcement
jurisdiction of Maldives over vessels navigating in the territorial sea.

7.5.2.1 Coastal State Jurisdiction to Adopt Laws and Regulations Applicable to Vessels
Navigating in the Territorial Sea
The primary source of coastal State jurisdiction in the national laws of Maldives is the
Maritime Zones of Maldives Act 1996. Under Article 17 of the Act, the Maldives has the right
to adopt laws and regulations for the country’s maritime zones .213 Article 17 of the Act is a
generic provision which provides the right to the Maldives to adopt laws and regulations on
all aspects related to the maritime zones of Maldives, such as the safety of navigation and
pollution prevention.
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Furthermore the Maldives has the right to formulate laws and guidelines, under the
Presidential Decree No.138/2009/34, to regulate the use of natural resources for the
protection of the marine environment of Maldives,214 as well as the navigation of vessels
within the maritime zones of Maldives.215 These laws and guidelines are to be formulated by
reference to the best available data and scientific research.216 Importantly, the laws and
guidelines formulated by the Maldives must facilitate the implementation of obligations that
arise under international conventions that the Maldives has either ratified or acceded to.217

The Maldives is also vested with the power to formulate laws, regulations and guidelines
related to maritime navigation and prevention of pollution under the Draft Navigation Act.
According to the Draft Navigation Act, vessels registered in the Maldives, as well as foreign
vessels navigating within the maritime zones of Maldives, must adhere to the laws,
regulations and guidelines adopted by the Maldives to prevent pollution of the marine
environment.218

None of the three acts (the Maritime Zones of Maldives Act 1996, Presidential Decree
No.138/2009/34 and the Draft Navigation Act) specify that the Maldives may adopt laws and
regulations specifically designed for the prevention, reduction and control of marine pollution
from vessels navigating in the territorial sea, as prescribed in the LOS Convention. 219 The
only requirement prescribed in relation to the territorial sea is the requirement to facilitate
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the innocent passage of foreign vessels in the territorial sea under Article 13 of the Maritime
Zones of Maldives Act 1996.220

The Maritime Zones of Maldives Act 1996 do not require the Maldives to adopt laws and
regulations that conform with the provisions of the LOS Convention and other rules of
international law relating to innocent passage through the territorial sea. According to the
LOS Convention, national laws and regulations relating to the innocent passage of vessels in
the territorial sea must conform to the provisions of the Convention on such issues as the
safety of navigation, the regulation of maritime traffic, the preservation of the marine
environment, as well as the prevention and reduction of marine pollution. 221

The LOS Convention prevents the laws and regulations adopted by the Maldives from
applying to the design, construction, equipment and manning standards of foreign vessels
(unless they are giving effect to generally accepted international rules and standards). 222 As
discussed in Section 7.2.2 of this chapter, the enactment of national laws and regulations that
exceed generally accepted international rules and standards are seen as acts that hamper the
innocent passage of foreign vessels in the territorial sea.

The Maritime Zones of Maldives Act 1996, Presidential Decree No.138/2009/34 and the
Draft Navigation Act do not prohibit the Maldives from adopting laws that exceed the
jurisdiction provided in the LOS Convention. Nor do the Acts mandate that the country’s
national laws must have the same effect as applicable rules of international law. Furthermore,

220
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222
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the national laws do not prevent the Maldives from prescribing monetary charges for the
mere passage of foreign vessels in the country’s territorial sea.

7.5.2.2 The Enforcement Jurisdiction of the Coastal State over Vessels Navigating in the
Territorial Sea
According to the county’s Constitution, the Maldives has the right to take measures necessary
to foster conservation and prevent pollution.223 The Maldives is also responsible for
exercising jurisdiction in order “to promote the rule of law”224 as well as “to promote national
sovereignty” for the protection and preservation of the environment.225 The Constitution
imposes further responsibility on the Maldives to defend the public interest, as well as uphold
the rule of law to ensure the protection and preservation of the marine environment from all
sources of pollution. 226

Except for the indirect jurisdictional powers provided in Article 41 of the National Security
Service and the Coast Guard Act 2008, the national laws of Maldives do not provide specific
coastal State enforcement jurisdiction for the protection and preservation of the marine
environment from vessel source pollution. Under Article 41 of the Act, the Maldives may
arrest and inspect any vessel that is in breach of any customs, sanitary or fiscal laws.227 What
constitutes a “sanitary” law is not made explicit in the National Security Service and the
Coast Guard Act 2008. However, it could be argued that sanitary laws include laws on the
prevention of pollution. If so, the Maldives would have enforcement jurisdiction to prevent
the passage of foreign vessels navigating in the territorial sea that have breached any of the
country’s pollution prevention laws.
223
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The Maldives most certainly has enforcement jurisdiction to deny the passage of high risk
vessels in its territorial sea (such as foreign nuclear-powered vessels or vessels that carry
other inherently dangerous or noxious substances), as they may pose an unnecessary threat to
the country’s marine environment. Under the Maritime Zones of Maldives Act 1996, the
Environment Protection and Preservation Act 1993 and the Constitution of the Maldives,
high risk vessels must seek approval from the Maldivian Government before entering the
country’s territorial sea.228 The jurisdiction of Maldives to require high risk vessels to obtain
prior approval is in contravention to the LOS Convention.

Provided that high risk vessels are in compliance with generally accepted international rules
and are carrying appropriate documentation, the requirement that they obtain the prior
approval of the Maldivian Government contravenes their right of innocent passage as
provided in the LOS Convention.229 Furthermore, the need for such approval conflicts with
the anti-discrimination provisions in the LOS Convention, as the Maldives is arguably
discriminating against such vessels on the basis of their cargo.
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For this reason, some

countries (such as the United States) have protested the relevant provisions in the national
laws of Maldives. 231
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Under Article 33(b) of the Draft Environment Protection Act, it is an offence for any vessel
to pollute the marine environment in contravention of pollution prevention laws, 232 discharge
any dangerous materials, substances, oil or oily mixture into the marine environment,233 or
dispose of any chemicals contrary to laws on pollution prevention within the Maldivian
territory.234 Similarly, Article 8 of the Environment Protection and Preservation Act 1993
states that “wastes that are harmful to human health and the environment shall not be
disposed anywhere within the territory of the country.”235 Indeed, the drafting of Article 8 is
broad enough to cover operational discharges from vessels. Therefore, the Maldives has the
power to exercise enforcement jurisdiction over foreign vessels for the slightest
contamination or discharge of harmful substances into the territorial sea or any maritime zone
of Maldives. The coastal State also has the jurisdiction to expel foreign vessels that have
discharged harmful substances, or to arrest and hand over such vessels to the National Police
Service or to the appropriate law enforcement agency236 who may then commence legal
proceedings against the vessel.237

If a vessel is found to have discharged hazardous substances into the marine environment, the
vessel can be fined an amount up to one million Maldivian Rufiyaa (equivalent to
approximately 70,000 Australian dollars). If the discharge from the vessel is wilful and has
caused serious damage to the marine environment, the coastal State has the jurisdiction to
fine the vessel an amount up to 100 million Maldivian Rufiyaa. 238 The imposition of these
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Article 14(b) of the Shipwrecks and Collisions within Maritime Zones of Maldives Act 1996.
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fines is in addition to charges levied for clean-up operations and restoration efforts by the
coastal State.239

Furthermore if a vessel is found to have caused pollution damage within the territory of the
Maldives, the vessel can also be liable to monetary penalties under the Environment
Protection and Preservation Act 1993. Monetary penalties under the Environment Protection
and Preservation Act is significantly less than the fines imposed under the Shipwrecks and
Collisions within Maritime Zones of Maldives Act 1996, and the amounts vary according to
the severity of the pollution damage. 240 The penalty for minor offences resulting in pollution
damage range from five to five hundred Maldivian Rufiyaa (equivalent to approximately 0.4
to 36 Australian dollars), while the penalty for major offences resulting in pollution damage
can reach one hundred million Rufiyaa (equivalent to approximately 7 million Australian
dollars).241 Unfortunately, the Environment Protection and Preservation Act does not provide
any guidance on what constitutes “major” and “minor” offences resulting in pollution
damage.

Under MARPOL 73/78, foreign vessels may discharge substances into the marine
environment in accordance with the technical limits prescribed in the Convention while
navigating within the maritime zones of States.242 Hence, the jurisdiction of Maldives to
prohibit any discharges from foreign vessels exercising innocent passage in the territorial sea
conflicts with the discharge rights of vessels under MARPOL 73/78. Moreover, foreign
vessels that incur damages due to the excessive or unlawful exercise of enforcement
jurisdiction by Maldives may initiate civil proceedings and claim compensation. Indeed, this
239

Articles 14(c) and (d) of the Shipwrecks and Collisions within Maritime Zones of Maldives Act 1996.
Articles 9 and 10 of the Environment Protection and Preservation Act 1993.
241
Articles 9(a) and (b) of the Environment Protection and Preservation Act 1993.
242
See Chapter Five of this thesis for an analysis of the technical discharge limits prescribed in MARPOL
73/78.
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right is afforded to foreign vessels under both the Constitution of the Maldives243 and the
Environment Protection and Preservation Act 1993.244 Therefore it is imperative for
Maldives to satisfy the two-limbed test of reasonableness and proportionality when using
force over foreign vessels navigating within the country’s maritime zones.

The national laws of Maldives are silent on the jurisdiction provided in the LOS Convention
for States to temporarily suspend the innocent passage of foreign vessels in specified areas of
the territorial sea, provided such suspension is essential to prevent pollution of the marine
environment.245 Furthermore, the national laws of Maldives do not provide the coastal State
with the right to physically inspect a foreign vessel navigating in maritime zones of Maldives,
even if the coastal State has clear grounds for believing that the vessel has committed a
violation under the country’s pollution prevention laws.

The national laws of Maldives are also silent on the obligation of the State to observe,
measure, evaluate and analyse, by recognised scientific methods, the risk or effects of
pollution on the marine environment and report pollution threats to affected States (as
required by the LOS Convention).246 Although the Maldives does not have the obligation to
report pollution threats in the country’s maritime zones, vessels navigating within the
maritime zones of Maldives have the obligation to report any maritime incidents that have
caused or likely to cause an imminent risk of serious pollution within the maritime zones of
Maldives to the coastal State under the Shipwrecks and Collisions within the Maritime Zones
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Articles 58 and 252 of the Constitution of the Maldives.
Article 10 of the Environment Protection and Preservation Act 1993.
245
See Section 7.2.3.1 of this Chapter above.
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Article 204(1) of the LOS Convention.
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of Maldives Act 1996,247 the Draft Environment Protection Act248 and the Draft Navigation
Act.249

7.5.3 Coastal State Jurisdiction in Archipelagic Waters under National Laws of Maldives
The archipelagic waters of Maldives comprise the maritime area contained within the
archipelagic baselines established in accordance with the Maritime Zones of Maldives Act
1996 (but not taking into account the country’s internal waters).250 The archipelagic baseline
system in the Maldives is composed of 37 segments which connect the low-water line along
the coast and are marked on large-scale charts officially recognised by the coastal State.
These archipelagic baselines have been the source of protest by the United States, as the
baselines do not meet the length requirement specified under Article 47(2) of the LOS
Convention. However, although the length requirement may not be satisfied, the baselines do
satisfy the ratio requirement under Article 47(1) of the LOS Convention.251

Under Article 12 of the Maritime Zones of Maldives Act 1996, foreign vessels have the right
of continuous and expeditious archipelagic passage in the sea lanes designated by the
Government of Maldives (which includes normal international navigation channels).252
However, as of April 2011, the Maldives has not yet designated archipelagic sea lanes. Even
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Pursuant to Articles 2, 3 and 4 of Shipwrecks and Collisions within the Maritime Zones of Maldives Act
1996.
248
Articles 24(a-1) and (a-2) of the Draft Environment Protection Act.
249
Article 60 of the Draft Navigation Act.
250
Article 3 of the Maritime Zones of Maldives Act 1996.
251
Article 47(1) of the LOS Convention reads: “(1) An Archipelagic State may draw straight archipelagic
baselines joining the outermost points of the outermost islands and drying reefs of the archipelago provided that
within such baselines are included the main islands and an area in which the ratio of the area of the water to the
area of the land, including atolls, is between 1 to 1 and 9 to 1. (2) The length of such baselines shall not exceed
100 nautical miles except that up to 3 per cent of the total number of baselines enclosing any archipelago may
exceed that length, up to maximum length of 125 nautical miles”; R. W. Smith and S. Morison, Maldives
Maritime Claims and Boundaries - Limits in the seas No. 126 (Office of Oceans Affairs Bureau, U.S.
Department of State 2005); Munavvar has proposed that a number of archipelagic States cannot draw
archipelagic baselines around their archipelagos due to the 9:1 maximum water-land ratio. Mohamed Munavvar,
Ocean States: Archipelagic Regimes in the Law of the Sea (Martinus Nijhoff Publishers, 1993) page 188.
252
Article 12 of the Maritime Zones of Maldives Act 1996.
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so, foreign vessels have the right of archipelagic sea lanes passage on routes normally used
for international navigation.253

As previously discussed, the Maritime Zones of Maldives Act 1996,254 Presidential Decree
No.138/2009/34255 and the Draft Navigation Act256 provide the coastal State with the power
to adopt laws and regulations in respect of the maritime zones of Maldives. The laws and
regulations referred to in these instruments include those adopted for the prevention,
reduction and control of pollution of the marine environment from vessels in archipelagic
waters of Maldives.

It is a requirement under the LOS Convention that the laws and regulations adopted by
coastal States not have the practical effect of denying, hampering or impairing the right of
foreign vessels in archipelagic sea lanes passage. Furthermore, such laws and regulations
cannot discriminate among foreign vessels navigating within archipelagic waters. However,
the national laws of Maldives are silent on both these areas. 257

The applicable national laws of Maldives are also silent on the adoption of measures such as
the installation of navigational and safety aids. These measures are designed to facilitate the
traffic of foreign vessels and reduce the risk of pollution in archipelagic waters of Maldives.

The national framework governing the enforcement jurisdiction of Maldives over vessels
navigating in archipelagic waters is the same as the enforcement jurisdiction of the Maldives
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R. W. Smith and S. Morison, Maldives Maritime Claims and Boundaries - Limits in the seas No. 126 (Office
of Oceans Affairs Bureau, U.S. Department of State 2005) page 5.
254
Article 17 of Maritime Zones of Maldives Act 1996.
255
Article 37 of Presidential Decree No.138/2009/35.
256
Article 65 of the Draft Navigation Act.
257
See analysis of the LOS Convention in Section 7.4 of this Chapter above.
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over vessels navigating in the country’s territorial sea, as analysed in Section 7.5.2.2 of this
chapter.

7.5.4 Coastal State Jurisdiction to Designate Routing Measures and Traffic Separation
Schemes under National Laws of Maldives
Coastal States remain free to prescribe pollution prevention measures, such as the designation
of environmentally aimed routing measures and traffic separation schemes, in their national
laws.258 The designation of routing measures and traffic separation schemes reduce the threat
of maritime accidents, which have the capacity to cause marine pollution.

The national laws of Maldives do not provide explicit jurisdiction to designate routing
measures and traffic separation schemes. However, as discussed above, the coastal State does
have the jurisdiction to adopt laws and regulations for the maritime zones of Maldives.259
Therefore, based on the coastal State’s prescriptive jurisdiction, it could be argued that the
Maldives may prescribe laws designating routing measures and traffic separation schemes
applicable to foreign vessels navigating in the maritime zones of the country.

In addition to its prescriptive jurisdiction, the Maldives could also designate routing measures
and traffic separation schemes pursuant to the International Convention for the Safety of Life
at Sea 1974 (SOLAS 74), to which the Maldives is a party.260 According to SOLAS 74, the
designation of routing measures and traffic separation schemes contributes to the safety of
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Articles 24(1) and 211(4) of the LOS Convention.
Article 17 of Maritime Zones of Maldives Act 1996; Article 37 of Presidential Decree No.138/2009/35;
Article 65 of the Draft Navigation Act.
260
The Maldives ratified the International Convention for the Safety of Life at Sea 1974, as amended, on 14
April 1981. The Maldives acceded to the Protocol of 1988 to the International Convention for the Safety of Life
at Sea 1974 on 20 May 2005. Ministry of Foreign Affairs Maldives, Multilateral Treaties to which the Maldives
is Party to <http://www.foreign.gov.mv/v2/menu.php?menu=3&submenu=Treaties%20and%20Conventions> at
25 March 2011.
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life at sea, the safety and efficiency of navigation, as well as the protection of the marine
environment.261 However, in designating routing measures and traffic separation schemes,
coastal States are required to observe the volume of traffic and the degree of pollution risk to
the marine environment. 262

The coastal State of Maldives may also designate routing measures and traffic separation
schemes to facilitate the innocent passage of foreign vessels in the territorial sea and to
facilitate the navigation of foreign vessels on archipelagic waters designated in accordance
with the Maritime Zones of Maldives Act 1996.263 Foreign vessels navigating in the territorial
sea and archipelagic waters are required to adhere to the routing measures and traffic
separation schemes designated by the Maldives.

However, these measures and schemes must be implemented in accordance with international
conventions that the Maldives is party to. Furthermore, the Maldives must obtain the
approval of the IMO before designating mandatory routing measures and traffic separation
schemes applicable to foreign vessels navigating in the maritime zones of Maldives. As of
May 2011, the Maldives has neither designated a voluntary routing measure or a traffic
separation scheme, nor have sought the approval from the IMO of the implementation for a
mandatory routing measure or a traffic separation scheme.

7.6 CONCLUSION
This chapter has analysed the jurisdiction of coastal States under the applicable international
conventions to monitor and control international shipping in their territorial sea and
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Regulation 12(2) of Chapter V of SOLAS 74.
Regulation 12(2) of Chapter V of SOLAS 74.
263
Articles 12 and 13 of the Maritime Zones of Maldives Act 1996.
262
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archipelagic waters for the purpose of environmental protection. The analysis has established
which measures and to what extent coastal States may exercise jurisdiction over foreign
flagged vessels, without unduly frustrating the rights of passage of such vessels in their
territorial sea and archipelagic waters.

The chapter has also analysed the national laws of Maldives applicable to the exercise of
coastal State jurisdiction over vessels navigating in the territorial sea and archipelagic waters.
This analysis revealed that the Maldives does possess jurisdiction to adopt laws and
regulations in respect to the maritime zones of Maldives. However, none of the applicable
national laws provide for the prevention, reduction and control of marine pollution from
vessels navigating in the territorial sea and archipelagic waters. Furthermore, none of the
national laws of Maldives provide a requirement to adopt laws and regulations that confirm
with the safety and pollution prevention rules that exist under the LOS Convention and rules
of international law relating to the passage of foreign vessels in the territorial sea and
archipelagic waters.

Importantly, the national framework does not prevent the Maldives from adopting laws that
exceed the jurisdiction provided in applicable international conventions, or from prescribing
monetary charges for the mere passage of foreign vessels in the territorial sea. Furthermore,
the national laws of Maldives are silent on the adoption of measures such as the installation
of navigational and safety aids to facilitate the traffic of foreign vessels, and reducing the risk
of pollution in the country’s archipelagic waters.

The analysis in this chapter has also shown that the Maldives has the power to exercise
enforcement jurisdiction over foreign vessels navigating in the territorial sea and archipelagic
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waters, provided such vessels have violated the country’s pollution prevention laws.
However, the national laws of Maldives do not provide any specific details to guide the
coastal State in the exercise of this enforcement jurisdiction. The national laws of Maldives
are also silent on the jurisdiction prescribed in the LOS Convention to temporarily suspend
the passage of foreign vessels in particular areas, provided such suspension is essential to
prevent pollution of the marine environment.

Furthermore, the national laws do not provide jurisdiction for the coastal State to physically
inspect foreign vessels navigating in the maritime zones of Maldives. The national laws of
Maldives are also silent on the obligation to observe, measure and evaluate the risks and
effects of pollution on the marine environment, as well as the obligation to report pollution
incidents to affected States and designate environmentally aimed routing measures within the
country’s maritime zones.

In light of the gaps that exist in the national laws of Maldives, it is possible to conclude that
these laws fall short of implementing coastal State jurisdiction for the protection and
preservation of the marine environment from vessel source pollution (as it exists in applicable
international conventions) in the State’s territorial sea and archipelagic waters.
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CHAPTER EIGHT
COASTAL STATE PRESCRIPTIVE AND ENFORCEMENT JURISDICTION
over THE PREVENTION OF VESSEL SOURCE POLLUTION
in THE EXCLUSIVE ECONOMIC ZONE AND HIGH SEAS

8.1 INTRODUCTION
Approximately 41 percent of the world’s oceans - an area roughly equivalent to the land
surface area of the Earth - are claimed as Exclusive Economic Zones (EEZs) by coastal
States.1 Indeed, within these EEZs coastal States enjoy sovereign rights. The waters seaward
of the EEZ are referred to as the high seas and are beyond any national jurisdiction.2 In
general, coastal States do not have jurisdiction over foreign vessels navigating on the high
seas. However, if the EEZ of a coastal State is threatened by pollution damage by a foreign

1

I Townsend and C. Schofield, Hardly Impeccable Behaviour: Confrontations between Foreign Ships and
Coastal States in the EEZ (April 2009) International Zeitschrift: For Informative Dialogue on World Events
<http://www.zeitschrift.co.uk/> at 29 May 2009.
2
Martin Tsamenyi and Transform Aqorau, 'Fishing Rights and Responsibilities at Sea: Analysis of the Relevant
Provisions of the United Nations Convention of the Law of the Sea' in Martin Tsamenyi and Maz Herriman
(eds), Rights and Responsibilities in the Marine Environment: National and International Dilemmas (University
of Wollongong, 1996) page 67; Stuart Kaye, 'Threats from the Global Commons: Problems of Jurisdiction and
Enforcement' (2007) 8 Melbourne Journal of International Law 185.
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vessel navigating on the high seas, the coastal State may exercise jurisdiction over the foreign
vessel to minimise the threat of pollution to the State.3

This chapter analyses the jurisdiction of coastal States in their EEZ and on the high seas for
the protection and preservation of the marine environment from vessel source pollution under
applicable international conventions. This chapter also analyses the gaps between the
international framework on the prevention of vessel source pollution, and the current and
proposed national laws of Maldives with respect to the exercise of coastal State jurisdiction.

8.2 COASTAL STATE JURISDICTION OVER THE PREVENTION OF VESSEL
SOURCE POLLUTION IN THE EXCLUSIVE ECONOMIC ZONE
Scientific and technological advancements, combined with a desire for economic growth and
an increase in nationalism, have propelled coastal States to claim their EEZ.4 According to
the LOS Convention, the EEZ must not extend more than 200 nautical miles around a coastal
State’s littoral.5 Indeed, the United Nations has estimated that 87 percent of the world’s

3

Timothy C. Perry, 'Blurring the Ocean Zones: The Effect of the Proliferation Security Initiative on the
Customary International Law of the Sea' (2006) 37 Ocean Development & International Law 33 at 37; Alan
Khee Jin Tan, 'The Regulation of Vessel-Source Marine Pollution: Reconciling the Maritime and Coastal State
Interests' (1997) 1 Singapore Journal of International & Comparative Law 355 at 367; Stuart Kaye, 'Threats
from the Global Commons: Problems of Jurisdiction and Enforcement' (2007) 8 Melbourne Journal of
International Law 185 at 186; R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press,
3rd ed 1999); Mathias Pecot, 'The conservation of marine biological diversity in areas beyond national
jurisdiction' (2005) 22(6) Environmental and Planning Law Journal 459.
4
Mark J. Valencia, 'Regional Maritime Regime Building: Prospects in Northeast and Southeast Asia' (2000) 31
Ocean Development & International Law 223.
5
Article 57 of the LOS Convention; In limited circumstances, States can extend their jurisdiction in relation to
the continental shelf to 350 nautical miles around their littoral; Stuart Kaye, 'Threats from the Global Commons:
Problems of Jurisdiction and Enforcement' (2007) 8 Melbourne Journal of International Law 185; Before the
LOS Convention settled on the precise maximum breadth and jurisdictional content of the EEZ, States asserted a
variety of claims, among them the existence of EEZ-like zones between 12 and 300 nautical miles. While some
States made limited claims within these zones, others sought to establish full sovereignty. Timothy C. Perry,
'Blurring the Ocean Zones: The Effect of the Proliferation Security Initiative on the Customary International
Law of the Sea' (2006) 37 Ocean Development & International Law 33 at 37.
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known submarine oil deposits and 90 percent of marine fish and shellfish were caught within
200 nautical miles from the coast of States.6

The LOS Convention recognises a separate legal framework for EEZs.7 This framework
seeks to balance the interests of flag States and coastal States in distributing prescriptive and
enforcement jurisdiction in EEZs.8 However, this framework has been widely criticised by
various authors, as the full extent of coastal State jurisdiction in EEZs is not provided in the
LOS Convention. 9 This ambiguity has led to coastal States making jurisdictional claims that
overlap with those of flag States in their EEZ, thus enabling them to pursue their own coastal
interests.10

Within the scope of the LOS Convention, coastal State jurisdiction in their EEZ falls into
three categories. They are: (i) the jurisdiction of coastal States to exercise sovereign rights
pursuant to environmental policies in their EEZ; (ii) coastal State prescriptive jurisdiction in
the EEZ; and (iii) coastal State enforcement jurisdiction in the EEZ. The three categories are
analysed below.

6

I Townsend and C. Schofield, Hardly Impeccable Behaviour: Confrontations between Foreign Ships and
Coastal States in the EEZ (April 2009) International Zeitschrift: For Informative Dialogue on World Events
<http://www.zeitschrift.co.uk/> at 29 May 2009.
7
In Part V of the LOS Convention.
8
Atsuko Kanehara, 'Environmental Protection of Ocean and Flag-State Jurisdiction' (Paper presented at the 8th
Conference of SCA Joint Project: “Security of Ocean in Asia” - Building Cooperative Schemes for
Environmental Protection in Asian Seas, Qingdao, China, May 27 2008) at 6; Robin Warner, 'Environmental
Concerns: Their impact on activities at sea' in M. Tsamenyi and M. Herriman (eds), Rights and Responsibilities
in the Maritime Environment: National and International Dilemmas (University of Wollongong, 1996) page
45.
9
Donald R. Rothwell, 'Coastal State Sovereignty and Navigational Freedoms: Current Issues in the Asia-Pacific
Regions' in M. Tsamenyi and M. Herriman (eds), Rights and Responsibilities in the Maritime Environment:
National and International Dilemmas (University of Wollongong, 1996) page 20.
10
Atsuko Kanehara, 'Environmental Protection of Ocean and Flag-State Jurisdiction' (Paper presented at the 8th
Conference of SCA Joint Project: “Security of Ocean in Asia” - Building Cooperative Schemes for
Environmental Protection in Asian Seas, Qingdao, China, May 27 2008) at 6.
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8.2.1 The Jurisdiction of Coastal States to Exercise Sovereign Rights Pursuant to
Environmental Policies in their EEZ
Although the EEZ cannot be brought under the definition of ‘territory’, it is not altogether
free from territorial (sovereign) elements. These elements include the nature and exclusivity
of the rights which can be exercised with respect to the EEZ, as well as the fact that the EEZ
is ‘contiguous’ to a coastal State’s territory. 11 According to Molenaar, coastal State
jurisdiction over EEZs is based on the quasi-territorial principle. 12 Under this principle,
coastal States may exercise sovereign rights for the protection and preservation of the marine
environment from vessel source pollution.

In accordance with the Charter of the United Nations and general principles of international
law, coastal States have sovereign rights to explore, exploit, conserve and manage national
resources, 13 as well as the jurisdiction to protect and preserve the marine environment in their
EEZ. 14 However, in exploiting natural resources in their EEZ, coastal States must abide by
environmental policies and act in accordance with their duty to protect and preserve the
marine environment under the LOS Convention. 15

Coastal States are not granted full sovereignty over their EEZ under the LOS Convention.
Indeed, although they possess specific resource-oriented rights, they are required to maintain
11

Erik Jaap Molenaar, Coastal State Jurisdiction Over Vessel-Source Pollution (Kluwer Law International,
1998) page 79; Haijiang Yang, Jurisdiction of the Coastal State over Foreign Merchant Ships in Internal
Waters and the Territorial Sea (Springer, 2006); Christopher P. Mooradian, 'Protecting "Sovereign Rights": The
Case For Increased Coastal State Jurisdiction Over Vessel-Source Pollution in The Exclusive Economic Zone'
(2002) 82 Boston University Law Review 767 at 782.
12
Erik Jaap Molenaar, Coastal State Jurisdiction Over Vessel-Source Pollution (Kluwer Law International,
1998) page 79.
13
Article 56(1)(a) of the LOS Convention.
14
Article 56(1)(b)(iii) of the LOS Convention; Kari Hakapaa, Erik Franckx and Erik Jaap Molenaar, 'Final
Report of Committee on Coastal State Jurisdiction Relating to Marine Pollution' (Paper presented at the
International Law Association Conference, London, 25 July 2000) at 20; John Warren Kindt, Maritime
Pollution and the Law of the Sea (William S. Hein & Co. Inc, 1986).
15
Article 193 of the LOS Convention; The duty of coastal States in Article 193 of the LOS Convention is
further emphasised in Article 192 of the LOS Convention, which reads: “States have the obligation to protect
and preserve the marine environment”.
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traditional high seas freedoms, including the freedom of foreign vessels to navigate within
their EEZ.16 Foreign vessels must exercise the freedom of navigation with due regard to the
rights and duties of the respective coastal State. Furthermore, foreign vessels must comply
with the laws and regulations adopted by coastal States in accordance with the provisions of
the LOS Convention and other rules of international law.17

According to the LOS Convention, coastal States do not have the jurisdiction to interfere with
the freedom of navigation of foreign vessels, or to stop and board foreign vessels unless they
infringe the coastal State’s laws concerning the EEZ.18 Therefore, even if individuals on
board a foreign vessel commit a serious crime against a coastal State, the laws of the State
cannot be used against the vessel (unless of course the particular crime violates the national
laws of the coastal State).19 Indeed, this has the effect of limiting the jurisdiction which a
coastal State can exercise in its EEZ.20 The restrictions placed on coastal State jurisdiction in
the EEZ under the LOS Convention are primarily designed to prevent excessive claims by
such States in their plight to protect coastal resources and their marine environment.21

Despite the freedom of foreign vessels to navigate in EEZs under the LOS Convention,
coastal States may interfere with the navigation of high risk vessels such as oil tankers and
16

Article 58(1) of the LOS Convention: I Townsend and C. Schofield, Hardly Impeccable Behaviour:
Confrontations between Foreign Ships and Coastal States in the EEZ (April 2009) International Zeitschrift: For
Informative Dialogue on World Events <http://www.zeitschrift.co.uk/> at 29 May 2009; D. Dzidzornu and M.
Tsamenyi, 'Enhancing International Control of Vessel-Source Oil Pollution Under the Law of the Sea
Convention, 1982: A Reassessment' (1991) University of Tasmania Law Review 270 at 280; Øystein Jensen,
Coastal State Jurisdiction and Vessel Source Pollution: The International Law of the Sea Framework for
Norwegian Legislation (The Pridtjof Nansen Institute, 2006) page 28; David M. Dzidzornu, 'Marine
Environment Protection under Regional Conventions: Limits to the Contribution of Procedural Norms' (2002)
33 Ocean Development & International Law 263; Kamal-Deen Ali, 'Legal and Policy Dimensions of Coastal
Zone Monitoring and Control: The Case in Ghana' (2004) 35 Ocean Development & International Law 179.
17
Article 58(3) of the LOS Convention.
18
Article 58 of the LOS Convention.
19
Stuart Kaye, 'Threats from the Global Commons: Problems of Jurisdiction and Enforcement' (2007) 8
Melbourne Journal of International Law 185 at 186.
20
Ibid.
21
Jon M. Van Dyke, 'The disappearing right to navigational freedom in the exclusive economic zone' (2005) 29
Marine Policy 107 at 108.
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LNG carriers22 that pass through their EEZ.23 Indeed, in exercising their sovereign rights and
granting access to their EEZs, coastal States are entitled to levy charges on high risk vessels,
just as a “landowner can charge a fee for allowing someone else to use his land”.24

8.2.2 Coastal State Prescriptive Jurisdiction in the EEZ
Coastal States have the jurisdiction to adopt laws and regulations for the prevention,
reduction and control of pollution from vessels, provided they conform and give effect to
generally accepted international rules and standards on EEZ jurisdiction established through
the competent international organisation. 25 The laws and regulations adopted by coastal
States must give due regard to the rights and duties of other States, and coastal States must
exercise their jurisdiction in a manner that is compatible with the provisions of the LOS
Convention.26 For this reason, the LOS Convention stipulates the maximum allowable limit
of these regulations, with coastal States only being permitted to prescribe laws and
regulations that are identical to, or less stringent than, the international limit.27

States seeking to extend their prescriptive EEZ jurisdiction further than that allowed under
the LOS Convention might be able to do so through effects-based 28 or protective29

22

LNG refers to ‘liquefied natural gas.’
John Warren Kindt, Maritime Pollution and the Law of the Sea (William S. Hein & Co. Inc, 1986); David
Anderson, 'The Roles of Flag States, Port States, Coastal States and International Organisations in the
Enforcement of International Rules and Standards Governing the Safety of Navigation and the Prevention of
Pollution from Ships Under the UN Convention of the Law of the Sea and other International Agreements'
(1998) 2 Singapore Journal of International & Comparative Law 557 at 574.
24
Rognvaldur Hannesson, 'The exclusive economic zone and economic development in the Pacific island
countries' (2008) 32 Marine Policy 886.
25
Article 211(5) of the LOS Convention.
26
Article 56(2) of the LOS Convention; Bénédicte Sage, 'Precautionary Coastal State Jurisdiction' (2006) 37
Ocean Development & International Law 359 at 369.
27
Øystein Jensen, Coastal State Jurisdiction and Vessel Source Pollution: The International Law of the Sea
Framework for Norwegian Legislation (The Pridtjof Nansen Institute, 2006) page 27.
28
According to Mooradian, effects-based jurisdiction is when a State prescribes laws concerning acts that take
place outside the State’s territory, but which have legally ‘significant effects’ within the State’s territory.
Christopher P. Mooradian, 'Protecting "Sovereign Rights": The Case For Increased Coastal State Jurisdiction
Over Vessel-Source Pollution in The Exclusive Economic Zone' (2002) 82 Boston University Law Review 767
at 783.
23
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jurisdiction. According to Mooradian, it is likely that States will turn increasingly to the
protective principle as a source of legal jurisdiction to protect their EEZs from a variety of
activities, including vessel source pollution.30

State practices show that only a small number of coastal States have enacted detailed laws
relating to EEZ jurisdiction. Indeed, many States have simply claimed their EEZ jurisdiction,
whether by repeating verbatim the substance of Article 56 of the LOS Convention in their
national laws (namely, that coastal States have such jurisdiction with regard to the protection
and preservation of the marine environment), or by alternative phraseology (which is not
always consistent with the LOS Convention).31

According to Churchill and Lowe, only twelve States have enacted legislation which is
modelled on all or part of the provisions on coastal State jurisdiction contained in the LOS
Convention.32 A few States such as Bangladesh, Cape Verde, Cote d’Ivorie, Haiti and Sri
Lanka have prescribed powers in their respective national laws that exceed the jurisdiction
provided in the LOS Convention, enabling them to take any measure deemed necessary to
prevent pollution in their EEZs.33

29

The protective (or security) principle of jurisdiction is a longstanding principle allowing States to “exercise
jurisdiction over aliens who have committed an act abroad which is deemed prejudicial to the security of the
particular State concerned”. Christopher P. Mooradian, 'Protecting "Sovereign Rights": The Case For Increased
Coastal State Jurisdiction Over Vessel-Source Pollution in The Exclusive Economic Zone' (2002) 82 Boston
University Law Review 767 at 787.
30
Christopher P. Mooradian, 'Protecting "Sovereign Rights": The Case For Increased Coastal State Jurisdiction
Over Vessel-Source Pollution in The Exclusive Economic Zone' (2002) 82 Boston University Law Review 767
at 788.
31
Kari Hakapaa, Erik Franckx and Erik Jaap Molenaar, 'Final Report of Committee on Coastal State Jurisdiction
Relating to Marine Pollution' (Paper presented at the International Law Association Conference, London, 25
July 2000) at 21; According to Article 56 of the LOS Convention, coastal States have sovereign rights in their
EEZ for the purpose of exploring, exploiting, conserving and managing the natural resources, whether living or
non-living, of the waters superjacent to the seabed and of the seabed and its subsoil, with regard to the
protection and preservation of the marine environment.
32
R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) page 252.
33
Ibid. Churchill and Lowe cite the Territorial Waters and Maritime Zones Act 1974 of Bangladesh, Law No.
60/IV/92 of Cape Verde, Law No.77 Article 6 of Cote d’Ivoire, Decree No.38 of 1977 Article 7 of Haiti and the
Maritime Zones Law No. 27 of 1976 of Sri Lanka.

254

CHAPTER EIGHT

Countries such as Malaysia prohibit the discharge of any oil, oily mixture or pollutant from a
vessel into its EEZ, which is obviously stricter than the discharge standards contained in
MARPOL 73/78. Indeed, under its national laws, Malaysia may stop, board and search any
vessel suspected of having committed an offence in the Malaysian EEZ. If pollution sourced
from a vessel has damaged the environment or related interests in the Malaysian EEZ, the
State is provided with the jurisdiction under its national laws to detain and institute
proceedings against the offending vessel.34

8.2.3 Coastal State Enforcement Jurisdiction in the EEZ
The LOS Convention sets out the enforcement rights of coastal States in their EEZ.35 The
enforcement provisions applicable to foreign vessels in EEZs are divided primarily between
enforcement action for violations of laws enacted by coastal States in the exercise of their
sovereign rights under Part V of the LOS Convention and violations relating to vessel source
pollution under Part XII of the LOS Convention.36 Coastal States may, in the exercise of their
sovereign rights, take measures including boarding, inspection, arrest and judicial
proceedings, as may be necessary to ensure compliance with the laws and regulations adopted
by the coastal State in conformity with the LOS Convention.37 Although the scope of
jurisdiction afforded to coastal States appears wide, these enforcement rights are constrained
by a number of provisions in the LOS Convention that ensure that the international

34

R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) page 252.
Referring to Articles 220(3), (5) and (6) of the LOS Convention; Ted L. McDorman, 'National Legislation and
Convention Obligations: Canadian vessel-source pollution law' (1983) Marine Policy 302 at 307.
36
McLaughlin classifies coastal State enforcement rights which apply and operate within the EEZ pursuant to
the LOS Convention into two categories. The first category comprises the thematic cross-zonal provisions, such
as those on ‘dumping’ and ‘hot pursuit’, which apply to both the EEZ and other zones. The second category is
composed of EEZ-specific provisions. The coastal State enforcement jurisdiction for the protection and
preservation of the marine environment from vessel source pollution applies to both categories. Rob
McLaughlin, 'Coastal State Use of Force in the EEZ under the Law of The Sea Convention 1982' (1999) 18(1)
University of Tasmania Law Review 11 at 14.
37
Article 73(1) of the LOS Convention. Similar wording is provided in Article 193 of the LOS Convention;
M.A Stephenson, 'Vessel-Source Pollution Under the Law of the Sea Convention - an Analysis of the
Enforcement Standards' (1992) 17 Queensland Law Journal 267 at 267.
35
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navigation of foreign vessels in EEZs is not unreasonably hampered.38 Indeed, one such
provision mandates that coastal States exercise their enforcement rights without
discriminating against vessels of any other State. 39

Within the scope of the LOS Convention, coastal State enforcement jurisdiction over foreign
vessels navigating in the EEZ falls into five categories. They are: (i) coastal State jurisdiction
to request information from foreign vessels navigating in the EEZ; (ii) coastal State
jurisdiction to inspect and detain foreign vessels navigating in the EEZ; (iii) the jurisdiction
to institute proceedings over vessels that have committed violations in the EEZ; (iv) the
jurisdiction to impose monetary penalties over foreign vessels for pollution damage in the
EEZ; and (v) the coastal State obligation to contain pollution in the EEZ.

8.2.3.1 Coastal State Jurisdiction to Request Information from Foreign Vessels Navigating
in the EEZ
Where a coastal State has clear grounds for believing that a foreign vessel navigating in its
EEZ has, while in its EEZ, committed a violation (including a pollution violation) of
applicable international rules and standards, the coastal State may request certain information
from the vessel.40 Such information includes the vessel’s identity and port of registry, the
previous and next port of call of the vessel, as well as other relevant information required by
the coastal State to establish whether a violation has occurred.41 The jurisdiction of a coastal

38

Said Mahmoudi, 'Capri Marine Ltd. v. Chief State Prosecutor. Case No. 2004:26' (2005) 99(2) The American
Journal of International Law 472 at 476.
39
Article 227 of the LOS Convention.
40
Article 220(3) of the LOS Convention.
41
Article 220(3) of the LOS Convention.
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State to contact and request information from a vessel suspected of having committed a
violation of applicable laws is the first enforcement measure available to coastal States.42

The phraseology adopted in the LOS Convention suggests that coastal State enforcement
jurisdiction in the EEZ is only permissible when a violation takes place within the EEZ. 43 As
a result, violations committed in the internal waters or territorial sea of a coastal State would
not fall within this sphere of jurisdiction. Furthermore, coastal States cannot exercise their
enforcement powers unless the vessel is located within their EEZ.44

8.2.3.2 Coastal State Jurisdiction to Inspect and Detain Foreign Vessels Navigating in the
EEZ
Following a request for information, the next step in coastal State enforcement jurisdiction is
for the State to physically inspect the vessel navigating in its EEZ. According to the LOS
Convention, physical inspection onboard a vessel can only be carried out if the violation
committed by the vessel has resulted in a substantial discharge causing or threatening to
cause significant pollution of the coastal State’s marine environment.45 The coastal State may
also undertake a physical inspection if the vessel has refused to give the information
requested by the State, or if the information supplied by the vessel is manifestly at variance
with the factual situation of the vessel. 46 Any physical inspection onboard a foreign vessel
must be limited to an examination of the prima facie evidence, such as certificates, record
books or other documents the vessel is required to carry in accordance with generally

42

Said Mahmoudi, 'Capri Marine Ltd. v. Chief State Prosecutor. Case No. 2004:26' (2005) 99(2) The American
Journal of International Law 472 at 477.
43
Kari Hakapaa, Erik Franckx and Erik Jaap Molenaar, 'Final Report of Committee on Coastal State Jurisdiction
Relating to Marine Pollution' (Paper presented at the International Law Association Conference, London, 25
July 2000) at 20.
44
Ibid.
45
Article 220(5) of the LOS Convention.
46
Article 220(5) of the LOS Convention.
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accepted international rules and standards.47 Where the documentation does not correspond
substantially with the particulars of the vessel,48 is not sufficient to confirm whether a
violation has occurred or to verify a suspected violation,49 or the vessel does not carry valid
documentation, the coastal State may undertake a further inspection of the equipment and
structure of the vessel.50

The primary factor activating coastal State enforcement jurisdiction over foreign vessels
navigating in the EEZ is clear evidence of pollution which threatens to cause major damage
to the coastal State.51 Clear objective evidence that a violation has occurred causing or
threatening major damage may lead to the vessel being detained by the coastal State.52
Indeed, it can be argued that physically inspecting a foreign vessel is not necessarily a
prerequisite for detaining the vessel, provided the coastal State has clear objective evidence
that the vessel has committed a violation creating or threatening major damage to the coastal
State. The LOS Convention states that physical inspection may be undertaken if the vessel
has refused to give information, or if the information supplied is manifestly at variance with
the factual situation and the circumstances of the case justify such inspection.53 Moreover,
because inspection entails a physical interference with the vessel’s freedom of navigation, the
coastal State has the burden of proof to show that it is necessary. 54 If the information gathered
by the coastal State through radio or other (non physical) means is sufficient for the coastal
47

Article 226(1)(a) of the LOS Convention.
Article 226(1)(a)(i) of the LOS Convention.
49
Article 226(1)(a)(ii) of the LOS Convention.
50
Article 226(1)(a)(iii) of the LOS Convention.
51
Brian F. Fitzgerald, 'Port State Jurisdiction and Marine Pollution Under UNCLOS III' (1995) 11 Maritime
Law Association of Australia and New Zealand Journal 30 at 35.
52
Robert Nadelson, 'The Exclusive Economic Zone: State claims and the LOS Convention' (1992) Marine
Policy 463 at 467; David Anderson, 'The Roles of Flag States, Port States, Coastal States and International
Organisations in the Enforcement of International Rules and Standards Governing the Safety of Navigation and
the Prevention of Pollution from Ships Under the UN Convention of the Law of the Sea and other International
Agreements' (1998) 2 Singapore Journal of International & Comparative Law 557 at 574.
53
Article 220(5) of the LOS Convention.
54
Said Mahmoudi, 'Capri Marine Ltd. v. Chief State Prosecutor. Case No. 2004:26' (2005) 99(2) The American
Journal of International Law 472 at 477.
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State to establish a link between the vessel and the suspected discharge, and there is clear
objective evidence of a violation that has caused or threatens to cause major environmental
damage, there is neither a need nor an obligation under the LOS Convention for the coastal
State to physically inspect the vessel.55

Some authors, however, have argued that a physical inspection must occur before a vessel is
detained or charged, as the only means of obtaining clear objective evidence that a violation
causing pollution damage has occurred is through physical inspection onboard the vessel.56
Despite the existence of varying opinions on this issue, there is a general consensus that the
requirement to inform the respective flag State of any enforcement action taken against the
vessel,57 and the priority of flag State jurisdiction in general, 58 cannot be disregarded by the
coastal State in exercising its enforcement jurisdiction over foreign vessels navigating in the
EEZ. 59

The jurisdiction of coastal States to detain and physically inspect foreign vessels assumes not
only the permissibility of the use of force to stop and board such vessels, but also the power
to arrest foreign vessels navigating in the State’s EEZ.60 The power of a coastal State to effect
an arrest can only be exercised by “officials or by warships or other ships clearly marked and
identifiable as being on government service and authorised to that effect”.61 The arrested
vessel and its crew must be promptly released upon the posting of a reasonable bond or

55

Ibid at 477-478.
Erik Jaap Molenaar, Coastal State Jurisdiction Over Vessel-Source Pollution (Kluwer Law International,
1998) page 385.
57
Article 231 of the LOS Convention.
58
Article 217(4) of the LOS Convention.
59
Said Mahmoudi, 'Capri Marine Ltd. v. Chief State Prosecutor. Case No. 2004:26' (2005) 99(2) The American
Journal of International Law 472 at 477-478.
60
Rob McLaughlin, 'Coastal State Use of Force in the EEZ under the Law of The Sea Convention 1982' (1999)
18(1) University of Tasmania Law Review 11 at 19.
61
Article 224 of the LOS Convention.
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financial security.62 If the release of the vessel would present an unreasonable threat of
damage to the marine environment, the coastal State may refuse to release the vessel, or may
otherwise make the release conditional upon the vessel to proceed to the nearest appropriate
repair yard.63

8.2.3.3 Coastal State Jurisdiction to Institute Proceedings over Vessels that have
Committed Violations in the EEZ
If a coastal State has evidence that a foreign vessel navigating in its EEZ has committed a
violation of a law or regulation (national or international), the coastal State may institute
proceedings in accordance with its laws64 within three years from the date of the violation.65
This jurisdiction extends to the coastal State instituting civil proceedings in respect of any
loss or damage it has suffered in relation to the marine environment.66

The enforcement action taken by the coastal State must be lawful, proportionate and
reasonable to the foreign vessel’s violation or alleged violation. For enforcement action to be
legal under the LOS Convention, such action must not endanger the safety of navigation of
the vessel, pose a hazard to the vessel or bring it to an unsafe port or anchorage, or expose the
marine environment to an unreasonable risk. 67

Coastal States are liable for enforcement measures that are unlawful or exceed those
reasonably required in light of the information available to the coastal State at the time of

62

Articles 73(2), 220(7), 226(1)(b) and 292 of the LOS Convention.
Article 226(1)(c) of the LOS Convention.
64
Article 220(6) of the LOS Convention.
65
Article 228(2) of the LOS Convention.
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Article 229 of the LOS Convention.
67
Article 225 of the LOS Convention.
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enforcement.68 Coastal States must also provide foreign vessels with access to their courts
and pay compensation for any damage caused to such vessels as a result of their unlawful
enforcement actions. 69

It is often cumbersome and inconvenient for coastal States to exercise civil jurisdiction
against foreign vessels. This is because the process can sometimes result in the application of
foreign laws rather than national laws (under the rules governing conflict of laws).70 In cases
involving serious and wilful acts of pollution, the coastal State has the right to exercise
criminal jurisdiction against the vessel owner and the responsible crew.71

In proceedings instituted by the coastal State, the State must take measures to facilitate the
hearing of witnesses, the admission of evidence and the attendance of officials from the flag
State of the vessel involved in the proceedings.72

The coastal State must promptly notify the diplomatic agent or consular officers and, where
possible, the maritime authority of the flag State of any measures it has taken against the
foreign vessel as a result of the proceedings.73 Where the proceedings relate to violations
committed by foreign vessels beyond the territorial sea (i.e. in the EEZ), the proceedings
must be suspended, provided the respective flag State has agreed to institute proceedings to
impose penalties in respect of corresponding charges within six months of the date on which

68

Article 232 of the LOS Convention.
Article 232 of the LOS Convention.
70
See Haijiang Yang, Jurisdiction of the Coastal State over Foreign Merchant Ships in Internal Waters and the
Territorial Sea (Springer, 2006).
71
The instigation of criminal proceedings is not explicitly addressed in Part XII of the LOS Convention.
However Article 230(2) states that the coastal State shall impose more than monetary penalties in the case of
willful and serious acts of pollution in the territorial sea. Hence, the LOS Convention probably covers both civil
and criminal proceedings. M.A Stephenson, 'Vessel-Source Pollution Under the Law of the Sea Convention - an
Analysis of the Enforcement Standards' (1992) 17 Queensland Law Journal 267 at 297.
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proceedings were first instituted by the coastal State. The coastal State may release any bond
or financial security to the flag State, less the cost of the proceedings it has instituted.74

The primary reason for the coastal State waiving its proceedings in favour of the flag State is
that, under international law, the flag State is responsible for investigating violations by its
vessels and, if appropriate, instituting proceedings. 75 If the violation committed by the foreign
vessel has caused major damage to the coastal State, or if the respective flag State has
repeatedly disregarded its obligation to investigate the violation and institute proceedings, the
coastal State may assert jurisdiction over the foreign vessel and re-institute proceedings in
respect of the violation committed in its EEZ.76

8.2.3.4 Coastal State Jurisdiction to Impose Monetary Penalties over Foreign Vessels for
Pollution Damage in the EEZ
Coastal States may impose monetary penalties over foreign vessels that have violated their
national laws and regulations, or applicable international rules and standards, adopted for the
prevention, reduction and control of pollution of the marine environment in their EEZ.77
Monetary charges imposed over foreign vessels that have caused pollution damage may serve
as a pollution fee, which can then be used for clean-up and restoration activities by the
coastal State. The LOS Convention does not limit the imposition of monetary penalties or
pollution fees over vessels that have caused major damage to the marine environment of the
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coastal State.78 Therefore, coastal States may even impose monetary charges for discharges
that have caused minor harm to the marine environment.79

8.2.3.5 Coastal State Obligation to Contain Pollution in the EEZ
Coastal States must ensure that their enforcement activities do not cause damage to the
marine environment of other States.80 Moreover, coastal States are required to contain
pollution arising from incidents or activities in their EEZ. Indeed, the LOS Convention
mandates that coastal States undertake necessary measures to ensure that pollution does not
“spread beyond the areas where [they] exercise sovereign rights”.81

Furthermore, in accordance with Protocol 1 of MARPOL 73/78, if a coastal State fails to
control the pollution within its EEZ, and such pollution is likely to harm other States, the
coastal State must report the incident without delay and to the fullest extent possible to States
which may be affected by the pollution incident.82 The coastal State must also report the
incident to the administration of the vessel involved83 and to the IMO.84

8.2.4 Coastal State Jurisdiction to Prevent Vessel Source Pollution in the Contiguous Zone
Various authors have argued that coastal States have additional enforcement jurisdiction to
protect and preserve the marine environment within the first 12 nautical miles of the
78

Referring to Articles 220 and 230 of the LOS Convention.
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Development & International Law 165.
79

263

CHAPTER EIGHT

maximum 200 nautical miles EEZ.85 The first 12 nautical miles of a coastal State’s EEZ is
known as the ‘contiguous zone’.86 This section will analyse the jurisdiction of coastal States
to reduce vessel source marine pollution in their contiguous zone.

The jurisdiction of coastal States in the contiguous zone is certainly more limited than that in
the territorial sea.87 Indeed, the contiguous zone creates a bridge between a zone of near-total
sovereignty (i.e. the territorial sea) and an area of little or no sovereignty (i.e. the EEZ). The
concept of the contiguous zone was created to give coastal States the power to prevent
‘hovering’ - a practice where vessels remain just outside the territorial sea waiting for an
opportune moment to engage in acts prohibited within the territorial sea.88 In short, the
contiguous zone acts as a ‘buffer zone’, helping coastal States to enforce laws that apply
within the territorial sea. 89

Under Article 33 of the LOS Convention, coastal States have the right to exercise control in
their contiguous zone “to prevent infringement of its customs, fiscal, immigration or sanitary
laws and regulations within its territory or territorial sea”.90 Thus, at first glance, it would
appear that Article 33 of the LOS Convention does not grant coastal States the jurisdiction to
protect and preserve the marine environment in their contiguous zone from vessel source
pollution.91
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See for example Erik Jaap Molenaar, Coastal State Jurisdiction Over Vessel-Source Pollution (Kluwer Law
International, 1998) page 277.
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The contiguous zone is a zone adjacent to the seaward side of the territorial sea, not extending beyond 24
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Customary International Law of the Sea' (2006) 37 Ocean Development & International Law 33.
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Øystein Jensen, Coastal State Jurisdiction and Vessel Source Pollution: The International Law of the Sea
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However, two important issues stem from the above observation. The first is that Article 33
only permits coastal States to prevent or punish violations of their national laws and
regulations where the violation has been committed “within the [State’s] territory or
territorial sea”. Hence, coastal States do not have jurisdiction in their contiguous zone to
exercise enforcement powers over violations that have occurred outside their territory or
territorial sea. Moreover, the scope of enforcement jurisdiction available to coastal States in
the contiguous zone is rendered uncertain, due to the generally formulated term necessary, as
well as the possible implications resulting from the Article’s distinction between the coastal
State’s prevention and punishment of violations committed by foreign vessels . 92

The second, and more important issue, is that Article 33 of the LOS Convention grants
jurisdiction to coastal States with respect to only four categories of laws, none of which make
express reference to marine pollution. Some authors support a broad interpretation of Article
33, suggesting that the scope of “sanitary laws” is wide enough to include pollution.93
Conversely, support for a more restrictive view can be found in Articles 19 and 21 of the
LOS Convention, both of which mention “pollution laws” as a separate category to “sanitary
laws”. Even so, it can be argued that the “sanitary laws” prescribed in Article 33 may be wide
enough to embrace laws on pollution prevention.

The LOS Convention does not prescribe additional coastal State enforcement powers for the
protection and preservation of the marine environment in their contiguous zone. Therefore,
those powers exercisable by coastal States in their EEZ – such as those relating to the

92

Erik Jaap Molenaar, Coastal State Jurisdiction Over Vessel-Source Pollution (Kluwer Law International,
1998) page 276.
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inspection and detention of foreign vessels for a violation (or alleged violation) of laws and
regulations – are equally applicable in their contiguous zone.94

8.3 COASTAL STATE JURISDICTION IN SPECIAL POLLUTION PREVENTION
AREAS
Coastal States may exercise additional prescriptive and enforcement jurisdiction in zones
declared to be ‘special pollution prevention areas’ within their EEZ. In recent years, the
notion of special pollution prevention areas has gained currency in international law,95 as it
confers special protection on environmentally vulnerable ocean areas. 96 The designation of
special pollution prevention areas can be seen as a legal tool used by coastal States to
implement additional precautionary measures, thereby strengthening their power over foreign
vessels in the areas.97

The jurisdiction of coastal States in relation to special pollution prevention areas, within the
scope of the LOS Convention, falls into two categories. They are: (i) the jurisdiction to
declare special pollution prevention areas; and (ii) the jurisdiction to adopt laws and
regulations applicable to foreign vessels in special pollution prevention areas.

8.3.1 The Jurisdiction to Declare Special Pollution Prevention Areas
Where a coastal State has reasonable grounds for believing that a particular, clearly defined
area of its EEZ requires the adoption of special mandatory measures for the prevention of
94
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Regulation of International Shipping (Oceana Publications Inc., 2004) page 93.
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pollution from vessels for recognised technical reasons, the coastal State may request the
IMO to designate the area as a special pollution prevention area. 98 The designation of special
pollution prevention areas is a measure undertaken, in accordance with the LOS Convention,
by coastal States to prevent, reduce or control pollution in ecosystems which are rare or
fragile within their maritime zones.99 Coastal States may utilise technology and methods such
as Marine Spatial Planning (MSP)100 and Integrated Coastal Management (ICM)101 to
identify rare, fragile or ecologically significant areas under their jurisdiction. Such
technologies and methods strive to strike a balance between economic exploitation and
environmental or ecological benefits of declaring an area a special pollution prevention
area.102

Under the LOS Convention, the precautionary measures adopted by coastal States in special
pollution prevention areas must be consistent with generally accepted international rules and
standards.103 Indeed, special pollution prevention areas can only be designated in particular
circumstances, taking into account recognised technical reasons relating to the area’s
oceanographic and ecological conditions, whether the area protects certain marine resources,
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as well as the particular character of the area’s traffic. 104 Hence, in order for the IMO to
designate a special pollution prevention area, a coastal State should tie any preventive
measure it proposes to the natural resources and economic activities associated with the
particular area.105

Article 211(6) of the LOS Convention indicates that special pollution prevention areas may
only be designated within the EEZ. This raises the question of whether a coastal State’s entire
EEZ can be categorised as a special pollution prevention area. No sound arguments within
Article 211(6) would indicate that the entire EEZ cannot be designated as a special pollution
prevention area.106 There is no explicit mention in the LOS Convention of special pollution
prevention areas being designated in territorial seas. However, it is feasible that parts of the
territorial sea could also be established as special pollution prevention areas. Otherwise, a
situation could arise where coastal State jurisdiction within the EEZ is stricter than coastal
State jurisdiction in the territorial sea. Such a result was probably not intended in the LOS
Convention.

Under MARPOL 73/78, special pollution prevention areas are generally referred to as
‘special areas’ in which coastal States have jurisdiction to impose stricter discharge
standards.107 These special areas must be established on the basis of recognised ecological,
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socio-economic and scientific reasons, as well as taking into account the vulnerability of the
special area to damage caused by international shipping activities.108

Since the concept of ‘special areas’ was first introduced and adopted by the IMO in 1991
(through IMO Resolution A.720(17)), coastal States have used the concept as a tool to
regulate the navigation of vessels in their EEZs for environmental protection. The resolution
introduced the Guidelines for the Designation of Special Areas and the Identification of
Particularly Sensitive Sea Areas.109 The latest amendment to the guidelines was made by
IMO Resolution A.982(24). The resolution was adopted in 2005 and introduced the Revised
Guidelines for the Identification and Designation of Particularly Sensitive Sea Areas.110
According to the guidelines, coastal States may, in accordance with generally accepted
international rules and standards, 111 adopt routeing measures near or in special areas as a
protective measure.112

8.3.2 The Jurisdiction to Adopt Laws and Regulations on Special Pollution Prevention
Areas
Coastal States have jurisdiction to adopt laws and regulations that prescribe additional
measures that foreign vessels must adhere to when navigating through special pollution
prevention areas (as designated by coastal States with the approval of IMO). 113 According to
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the LOS Convention, the laws adopted by coastal States applicable in these areas must be
publicised by the State.114

Coastal States are generally limited in their ability to prescribe additional measures in their
national laws and regulations. Indeed, if coastal States intend on prescribing measures that
are stricter than those generally accepted under international rules and standards, coastal
States must consult the IMO in relation to the proposed measures.115

The additional measures prescribed by coastal States in their national laws and regulations
may include measures dealing with, among other things, the discharge from and navigation of
foreign vessels, as well as designation of routing measures, in special pollution prevention
areas. However, such measures must not include Design, Construction, Equipment and
Manning standards outside those generally accepted at the international level. 116 Foreign
vessels (especially high risk vessels such as nuclear-powered vessels and vessels carrying
other inherently dangerous or noxious substances) are required to observe the discharge and
routing measures prescribed by coastal States applicable in special pollution prevention
areas.117 Flag States must ensure that vessels under their flag adhere to the measures
prescribed by coastal States applicable in special pollution prevention areas (as designated by
coastal States with the approval of IMO). 118
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London, 25 July 2000) at 57.
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8.4 COASTAL STATE JURISDICTION ON THE HIGH SEAS
The high seas beyond the EEZ represent the most uncomplicated ocean zone with respect to
coastal State jurisdiction. Indeed, on the high seas, the traditional principle of exclusive flag
State jurisdiction remains unchallenged.119 The dominant theme relating to flag State
exclusivity that goes as far back as the late eighteenth century has been the notion that the
high seas are res communis (i.e. common property) and thus not capable of acquisition by any
one State.120 In short, the high seas are no man’s land. 121 As a result, the high seas are
vulnerable to the ‘tragedy of the commons’, where different users race to benefit from the
resources of the area before others, unrestrained by any regulator or enforcement body.122

The LOS Convention permits vessels almost unlimited freedom on the high seas, with flag
State sovereignty reigning supreme.123 Indeed, every nation has the inherent right to sail
vessels on the high seas.124 The primary obligation of flag States exercising any freedom of
the high seas is to show reasonable regard to the interests of other States.125 Due to the
overwhelming State interest in freedom of the high seas and flag State sovereignty, the
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Alan Khee Jin Tan, 'The Regulation of Vessel-Source Marine Pollution: Reconciling the Maritime and
Coastal State Interests' (1997) 1 Singapore Journal of International & Comparative Law 355 at 367.
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Molenaar, 'Final Report of Committee on Coastal State Jurisdiction Relating to Marine Pollution' (Paper
presented at the International Law Association Conference, London, 25 July 2000) at 22.
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Brian F. Fitzgerald, 'Port State Jurisdiction and Marine Pollution Under UNCLOS III' (1995) 11 Maritime
Law Association of Australia and New Zealand Journal 30 at 33.
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Sefanaia Nawarda, Addressing Shipping Related Marine Pollution in the Pacific Islands Region (2004) South
Pacific Regional Environment Programme (SPREP) <www.sprep.org> at 23 January 2010 page 6.
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locked. The freedom of the high seas must be exercised in accordance with the conditions laid down by the LOS
Convention and other rules of international law; A State whose flag a vessel is entitled to fly and in which the
vessel is registered has legal jurisdiction over the vessel, particularly on the high seas. Sefanaia Nawarda,
Addressing Shipping Related Marine Pollution in the Pacific Islands Region (2004) South Pacific Regional
Environment Programme (SPREP) <www.sprep.org> at 23 January 2010.
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the ‘priority’ of their interests on other States. G.P Pamborides, International Shipping Law, Legislation and
Enforcement (Kluwer Law International, 1999) page 41.
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international community is yet to raise environmental concerns to a level that would justify
universal jurisdiction over the prevention of vessel source pollution on the high seas.126

Under the high seas framework in the LOS Convention, coastal States exert little jurisdiction
over foreign vessels and there are only a few limitations placed on flag State jurisdiction over
vessels flying the flag of their State registry.127 Even so, it would be a distortion of the
freedom of the high seas if vessels navigating in the high seas believed they had a licence to
pollute the marine environment and the shores of coastal States, and to argue that coastal
States are barred from taking preventative measures against the polluting activities of such
vessels on the high sea.128

Under the LOS Convention, coastal States may take interventionist measures to avoid or
prevent pollution from maritime casualties involving foreign vessels navigating on the high
seas that has resulted or may result in material damage to their marine environment. 129 In this
regard, the LOS Convention States that nothing:
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Erik Jaap Molenaar, Coastal State Jurisdiction Over Vessel-Source Pollution (Kluwer Law International,
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Customary International Law of the Sea' (2006) 37 Ocean Development & International Law 33 at 37; Alan
Khee Jin Tan, 'The Regulation of Vessel-Source Marine Pollution: Reconciling the Maritime and Coastal State
Interests' (1997) 1 Singapore Journal of International & Comparative Law 355 at 367; Stuart Kaye, 'Threats
from the Global Commons: Problems of Jurisdiction and Enforcement' (2007) 8 Melbourne Journal of
International Law 185 at 186; R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press,
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jurisdiction' (2005) 22(6) Environmental and Planning Law Journal 459.
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of Maritime Law and Commerce 1 at 9.
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Erik Jaap Molenaar, Coastal State Jurisdiction Over Vessel-Source Pollution (Kluwer Law International,
1998) page 295; The term “maritime casualty” is defined in Article 221(2) of the LOS Convention as the
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Shall prejudice the right of States, pursuant to international law, both customary and
conventional, to take and enforce measures beyond the territorial sea proportionate to
the actual or threatened damage to protect their coastline or related interests, including
fishing, from pollution or threat of pollution following upon a maritime casualty or
acts relating to such a casualty, which may reasonably be expected to result in major
harmful consequences.’130

Such intervention is a strong measure undertaken by coastal States. Although as a general
principle what happens to vessels on the high seas remains in the control of the respective
flag State, in situations where intervention by the coastal State is absolutely necessary the
coastal State may enforce measures proportionate and reasonable for the prevention of
pollution of the marine environment.131 In this regard, the International Tribunal for the Law
of the Sea has pronounced that the use of force by States must be avoided as far as possible.
Furthermore, where the use of force is required, such force must not go beyond what is
reasonable and necessary in the circumstances. 132 Therefore, although coastal States may
partake in interventionist measures over foreign vessels on the high seas for the protection
and preservation of the marine environment, the coastal State must not unnecessarily interfere
with the navigation of such vessels on the high seas.133

The LOS Convention does not explicitly refer to the jurisdiction of coastal States to intervene
with foreign vessels on the high seas. Rather, it merely preserves, without prejudice, the right
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132
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of States under customary and conventional law to intervene with such vessels beyond the
territorial sea.134 The International Convention on Intervention on the High Seas in Cases of
Oil Pollution Casualties (Intervention Convention), which entered into force in 1975, allows
coastal States to intervene in disasters on the high seas that threaten their coasts.135 Given the
readiness with which States have accepted the provisions of the Intervention Convention,
Churchill and Lowe have argued that the regulations prescribed in the Intervention
Convention are generally declaratory of existing customary law.136 In 1973, a protocol to the
Convention was adopted. The 1973 protocol provided coastal States with the jurisdiction to
intervene with foreign vessels on the high seas for maritime casualties involving substances
other than oil.137

The Intervention Convention empowers coastal States to take such measures as may be
necessary to prevent or mitigate a situation of “grave and imminent” danger to their
coastlines or related interests from marine pollution (or the threat thereof following a marine
casualty).138 The phrase “necessary measures” in this context has been universally held to
include the use of force to destroy both the vessel and its cargo. Indeed, this interpretation is
supported by significant State practice.139
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Except in cases of extreme urgency, a coastal State using interventionist measures must
consult with other States affected by the marine pollution incident, particularly the flag State
of the vessel, and notify any person or company which has an interest in the proposed
measures to be taken by the coastal State. Furthermore, the coastal State must consult with an
independent expert before undertaking measures to intervene in a maritime casualty on the
high seas. 140

Where the circumstances require immediate action, the coastal State may take measures
deemed necessary by the urgency of the situation, and must use its best endeavours to avoid
any risk to human life.141 Any measure taken by the coastal State must stop as soon as the
objective of the intervention on the high seas has been achieved, and the coastal State must
provide assistance to persons in distress. 142

Where the measures taken by a coastal State are beyond what is necessary in the particular
circumstances, the Intervention Convention requires the coastal State to pay compensation to
affected parties.143 Indeed, such provisions can be seen as a remedy for actions taken by the
coastal State that are unreasonable or unnecessary when intervening in a maritime casualty on
the high seas on the ground of environmental protection.144
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8.5 THE IMPLEMENTATION OF COASTAL STATE JURISDICTION BY THE
MALDIVES IN THE EEZ, SPECIAL POLLUTION PREVENTION AREAS AND ON
THE HIGH SEAS
This section analyses coastal State jurisdiction under the national laws of Maldives in relation
to the protection and preservation of the marine environment in the EEZ and special pollution
prevention areas within the maritime zones of Maldives. This section also analyses the
jurisdiction of the coastal State to intervene in a maritime casualty on the high seas involving
a foreign vessel in order to reduce the risk of pollution to the maritime zones of the Maldives.

8.5.1 Coastal State Jurisdiction over Pollution Prevention in the EEZ under National Laws
of Maldives
The EEZ of the Maldives is the maritime area adjacent to and beyond the territorial sea up to
200 nautical miles measured from the country’s archipelagic baselines.145 The Maldives
shares its EEZ boundaries with Sri Lanka, India and the British Indian Ocean Territory
(BIOT).146 The Maldives claimed its EEZ on the basis of three regional agreements. First, the
Maldives and India signed an agreement to establish an EEZ maritime boundary in the
Arabian Sea in December 1976. Second, Sri Lanka, India and Maldives established an
agreement on a tri-junction point between the three countries in July 1976.147 Third, the
Maldives established an equidistant line agreement with the BIOT.148
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Claims and Boundaries - Limits in the seas No. 126 (Office of Oceans Affairs Bureau, U.S. Department of State
2005).
146
Michael O'Shea, 'Serious questions over sea boundaries between Maldives and British Indian Ocean
Territory'
(2007)
Maldives
Culture
<http://www.dhivehiobserver.com/maldivesculture/mc_report20122007.htm> at 10 October 2008.
147
R. W. Smith and S. Morison, Maldives Maritime Claims and Boundaries - Limits in the seas No. 126 (Office
of Oceans Affairs Bureau, U.S. Department of State 2005).
148
Ibid.

276

CHAPTER EIGHT

The coastal State jurisdiction provided in the national laws of Maldives will be analysed
according to the three categories that were used to examine the international framework in
this chapter. They are: (i) the coastal State jurisdiction to exercise sovereign rights pursuant
to environmental policies; (ii) the coastal State jurisdiction to prescribe laws applicable to
vessels navigating in the EEZ; and (iii) the coastal State jurisdiction to enforce national laws
in the EEZ.

8.5.1.1 Coastal State Jurisdiction to Exercise Sovereign Rights Pursuant to Environmental
Policies
According to the Constitution of Maldives149 and the Maritime Zones of Maldives Act
1996,150 the Maldives has sovereign rights within its EEZ for the purpose of exploring,
exploiting, conserving and managing the natural resources contained therein, whether living
or non-living 151 (including metallic ores, petroleum and gas).152 Importantly, the economic
exploitation of such resources in the EEZ is subject to authorisation from the Government of
Maldives.153

The national laws of Maldives do not specify that the exercise of sovereign rights in the
country’s EEZ must accord with environmental policies provided in the LOS Convention.154
Nor do the country’s national laws seek to balance the State’s interest in environmental
protection with the navigational rights of foreign vessels by limiting the exercise of the
State’s sovereign rights in the EEZ.155 Furthermore, the national laws are silent on whether
149
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the Maldives may, in the exercise of its sovereign rights, levy charges on high risk vessels for
granting access to its EEZ.

8.5.1.2 Coastal State Jurisdiction to Prescribe Laws Applicable to Vessels Navigating in the
EEZ
Under the Maritime Zones of Maldives Act 1996,156 Presidential Decree No.138/2009/34157
and the Draft Navigation Act,158 the coastal State may adopt laws and regulations in respect
to the maritime zones of Maldives, including laws and regulations for the protection and
preservation of the marine environment in the EEZ. More specifically, the Draft Environment
Act provides the Maldives with the jurisdiction to issue appropriate laws, regulations and
guidelines to prevent, reduce and control pollution and other forms of environmental damage
in the EEZ.159 Indeed, these laws, regulations and guidelines are applicable to all sources of
marine pollution,160 including vessel source pollution. Under Article 15(b) of the Draft
Environment Protection Act, the Maldives must ensure that the adopted laws, regulations and
guidelines enhance compliance by vessels with obligations that exist under international
conventions that the Maldives is party to.161

Under the Maldivian legal framework, those laws adopted to prevent, reduce and control
pollution and other forms of environmental damage in the EEZ need not conform to generally
accepted international rules and standards established through the competent international
organisation. Furthermore, the national laws of Maldives are silent on the requirement to give
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due regard to the rights of other States in the EEZ of Maldives, as well as the duty of the
coastal State to exercise jurisdiction in a manner compatible with provisions in applicable
international laws, as required under the LOS Convention.162

8.5.1.3 Coastal State Jurisdiction to Enforce National Laws in the EEZ
The Maldives is vested with the jurisdiction to enforce laws, regulations and guidelines
adopted for the protection and preservation of the marine environment of Maldives,163
including the EEZ. The Maldives also has jurisdiction over foreign vessels navigating in the
maritime zones of the country which have breached (national) pollution prevention laws,164
and may prohibit the disposal of any type of hazardous substance or poisonous gas that may
have harmful effects on the marine environment of the Maldives, 165 without written
authorisation from the government of Maldives. 166

When enforcement action is taken against a vessel by the Maldives, the vessel in issue must
not be arbitrarily detained or arrested, except as provided by the country’s national laws. Nor
can the vessel be subject to search or seizure unless there is a reasonable cause. If the
Maldives does exercise its power of detainment, it must promptly release the vessel upon the
posting of a reasonable bond or financial security.167 Importantly, the enforcement
jurisdiction of Maldives must be exercised on a reasonable manner and on a non-
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discriminatory basis. 168 A vessel that is subject to unlawful enforcement measures by the
Maldives resulting in unnecessary delay has the right to be compensated for damages
incurred.169 Where the Maldives decides to inspect and detain a vessel as part of its
enforcement measures, it must first obtain an arrest warrant issued by a competent court.170

The national laws of Maldives are silent on the requirement to inform the respective flag
State when enforcement action is taken in respect of a vessel under their registry.
Furthermore, the national laws are silent on the requirement to undertake enforcement
measures by officers, warships or other ships clearly marked and identifiable as being on
government service, as provided for in the LOS Convention. 171

The national laws of Maldives do not limit the physical inspection of foreign vessels
navigating in the country’s EEZ to an examination of the prima facie evidence, such as
certificates, record books or other documents that vessels must carry in accordance with
generally accepted international rules and standards. Furthermore the national laws do not
limit the inspection process to the equipment and structure of a vessel, unless certain criteria
are satisfied. Therefore, the Maldives possesses much wider inspection powers than those
contemplated by the LOS Convention. Indeed, a physical inspection should only extend
beyond the equipment and structure of a vessel where the documentation onboard does not
correspond substantially with the particulars of the vessel, is not sufficient to confirm whether
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a violation has occurred or to verify a suspected violation, or where the vessels does not carry
valid documentation.172

As analysed in Chapter Five of this thesis, a vessel would commit an offence under the Draft
Environment Protection Act if, in contravention of Maldivian laws on pollution prevention,173
it discharges any dangerous materials, substances, oil, or oily mixture into the marine
environment,174 or disposes of any chemicals within the maritime zones of Maldives
(including the EEZ).175 Furthermore, wastes that are harmful to human health and the
environment, including operational discharges from vessels, cannot be disposed anywhere
within the maritime zones of the Maldives.176 Therefore, it is possible to conclude that the
Maldives has enforcement jurisdiction over foreign vessels that discharge harmful substances
into the EEZ or any other maritime zone of the Maldives.

If a vessel is found to have discharged hazardous substances into the marine environment, the
vessel can be fined an amount up to one million Maldivian Rufiyaa (equivalent to
approximately 70,000 Australian dollars). If the discharge from the vessel is wilful and has
caused serious damage to the marine environment, the coastal State has the jurisdiction to
fine the vessel an amount up to 100 million Maldivian Rufiyaa. 177 The imposition of these
fines is in addition to charges levied for clean-up operations and restoration efforts by the
coastal State.178

172

See analysis of Article 226 of the LOS Convention in Section 8.2.3.2 of this Chapter above.
Article 33(b) of the Draft Environment Protection Act.
174
Articles 33(a) and (c) of the Draft Environment Protection Act.
175
Article 32(f) of the Draft Environment Protection Act.
176
Article 8 of the Environment Protection and Preservation Act 1993. Similar wording is used in Article 7 of
the Act.
177
Article 14(b) of the Shipwrecks and Collisions within Maritime Zones of Maldives Act 1996.
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Furthermore if a vessel is found to have caused pollution damage within the territory of the
Maldives, the vessel can also be liable to monetary penalties under the Environment
Protection and Preservation Act 1993. Monetary penalties under the Environment Protection
and Preservation Act is significantly less than the fines imposed under the Shipwrecks and
Collisions within Maritime Zones of Maldives Act 1996 (stated above), and the amounts vary
according to the severity of the pollution damage.179 The penalty for minor offences resulting
in pollution damage range from five to five hundred Maldivian Rufiyaa (equivalent to
approximately 0.4 to 36 Australian dollars), while the penalty for major offences resulting in
pollution damage can reach one hundred million Rufiyaa (equivalent to approximately 7
million Australian dollars).180

The Maldives may prevent high risk vessels, such as foreign nuclear-powered vessels or
vessels that carry other inherently dangerous or noxious substances, from navigating in the
country’s EEZ on the basis that these vessels pose an unnecessary threat to the marine
environment of the Maldives. Indeed, under the Maritime Zones of Maldives Act 1996, the
Environment Protection and Preservation Act 1993 and the Constitution of the Maldives,
high risk vessels must seek approval from the Government before entering the country’s
EEZ.181 However, the jurisdiction of the Maldives to deny high risk foreign vessels from
navigating in the State’s EEZ contradicts the freedom of navigation enjoyed by these vessels
under the LOS Convention. 182 The only situation in which the Maldives cannot deny a
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foreign vessel from navigating in the country’s EEZ is where the vessel is in distress.
According to the Regulations for Vessels Navigating within the Maritime Zones 1999, the
coastal State has the obligation to render assistance to persons and vessels in force majeure or
distress,183 which echoes the requirement in Article 18(2) of the LOS Convention. 184

The national laws of Maldives do not provide explicit jurisdiction for the coastal State to
institute proceedings against foreign vessels navigating in the EEZ of Maldives that have
committed an offence resulting in pollution damage to country’s marine environment. If the
coastal State chooses to institute proceedings against a foreign vessel, the coastal State must
comply with requirements in national laws – namely, to provide a fair and public hearing
within a reasonable time by an independent court or tribunal established by the law of
Maldives.185 The proceedings must be conducted with justice, transparency and
impartiality,186 and with consideration to international treaties which the Maldives is party
to.187

The national laws of Maldives are also silent on the State’s jurisdiction to request information
from foreign vessels navigating in the EEZ, as well as the obligation to ensure that pollution
does not spread beyond the areas where the State exercises sovereign rights (as provided in
the LOS Convention).188
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186
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8.5.2 Coastal State Jurisdiction in Special Pollution Prevention Areas under National
Laws of Maldives
Under the Environment Protection and Preservation Act 1993, the Maldives has the right to
protect fragile ecosystems within the maritime zones of Maldives.189 To exercise this right,
the State must declare fragile ecosystems within the maritime zones of Maldives to be
protected areas or special pollution prevention areas. The State may then designate stringent
measures to reduce pollution within the particular protected area.190 It is a requirement under
Article 4(a) of the Act that the Maldives must adopt and enforce guidelines and policies for
the protection and sustenance of such vulnerable and threatened ecosystems in the marine
environment of the Maldives. 191

The Draft Environment Protection Act also confers the power to the Maldives to identify and
declare clearly defined areas within the maritime zones of Maldives as special pollution
prevention areas.192 The power to declare special pollution prevention areas can only be
exercised if the Maldives has technical reasons and has reasonable grounds for believing that
such areas in the marine environment require the adoption of special measures for the
prevention of pollution.193 Once an area is declared a special pollution prevention area, 194 the
Maldives is granted special rights over the area, such as the power to impose restrictions on
navigation, as well as the emission of substances that deplete the ozone layer.195 There is a
specific obligation under Article 6 of the Draft Environment Protection Act to take into
189
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account scientific and environmental principles, as well as technological developments in the
prescription of guidelines and policies in relation to protected areas or special pollution
prevention area.196 Indeed, as of April 2011, the Government of Maldives has not yet
declared any protected areas or special pollution prevention areas within the territorial sea or
the EEZ of the country.197

We have seen in Section 8.3.2 of this Chapter that coastal States are generally limited in their
ability to prescribe measures applicable to vessels navigating in special pollution prevention
areas that are stricter than the generally accepted international rules and standards. Most
importantly the measures adopted by coastal States must not include Design, Construction,
Equipment and Manning standards outside those generally accepted at the international
level.198 The national laws of Maldives do not provide any limitations on the measures that
can be adopted by the coastal State in special pollution prevention areas. However, the
measures adopted by the Maldives in special pollution prevention areas designated within the
country’s maritime zones cannot exceed those prescribed by generally accepted international
rules and standards.

8.5.3 Coastal State Jurisdiction on the High Seas under National Laws of Maldives
The national laws of Maldives do not explicitly refer to the right of the State to intervene in
maritime casualties on the high seas. Indeed, the only reference to the Maldives being able to
destroy a vessel in order to minimise damage to the marine environment is contained in the

196

Article 15 of the Draft Environment Protection Act.
Information provided to the Author during a field visit to the Maldives in December 2009 by Ibrahim Yasir,
Deputy Director of Department of Transport of Maldives.
198
Article 220(8) of the LOS Convention.
197
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Shipwrecks and Collisions within Maritime Zones of Maldives Act 1996. However, this Act
only applies within the maritime zones of Maldives and not the high seas. 199

Although the Maldives does not have the power to intervene in maritime casualties on the
high seas under its national laws, such jurisdiction could be exercised by the State under
customary and conventional laws for the purpose of reducing pollution damage to the
country’s maritime zones.200 However, if the Maldives chooses to exercise this jurisdiction
and intervenes in a maritime casualty on the high seas, it must adhere to certain requirements
under applicable international laws. In particular, the Maldives must limit its use of force,
unless the situation presents “grave and imminent danger” to the country’s coastlines or
related interests.

Furthermore, the Maldives must consult with independent experts and other States affected
by the maritime incident, particularly the flag State of the vessel, and notify any person or
company which has an interest in the intervention by the coastal State. Most importantly, the
Maldives must take measures deemed necessary by the urgency of the situation and use its
best endeavour to avoid any risk to human life, as required by applicable international
conventions.201

8.6 CONCLUSION
This chapter has analysed the jurisdiction of coastal States in their EEZ and on the high seas
for the protection and preservation of the marine environment from vessel source pollution

199

Article 11 of the Shipwrecks and Collisions within Maritime Zones of Maldives Act 1996.
See analysis of State jurisdiction on intervention in maritime casualties on high seas under international law
in Section 8.4 of this Chapter.
201
See analysis of State jurisdiction on intervention in maritime casualties on high seas under international law
in Section 8.4 of this Chapter.
200
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under applicable international conventions. The chapter has also analysed the national laws of
Maldives that provide jurisdiction to the coastal State in the above zones. The analysis has
shown that the national laws of Maldives fall short of implementing the jurisdiction provided
in applicable international conventions to enable the Maldives to prevent vessel source
pollution in its EEZ and intervene in maritime casualties on the high seas to reduce the risk of
marine pollution.

In this regard, a major gap identified in this chapter is that the applicable national laws do not
oblige the Maldives to adopt laws to prevent, reduce and control pollution and other forms of
environmental damage in the EEZ in conformity with generally accepted international rules
and standards established through the competent international organisation. Moreover, the
national laws of Maldives do not limit the exercise of the coastal State’s sovereign rights in
its EEZ (as provided for in the LOS Convention), in order to balance Maldivian interests of
environmental protection with the navigational rights of foreign vessels in the EEZ.

Another major gap highlighted in this chapter is that the national laws of Maldives do not
limit the physical inspection of foreign vessels navigating in its EEZ to an examination of the
prima facie evidence, such as certificates, record books or other documentation that vessels
must carry in accordance with generally accepted international rules and standards.
Furthermore, the national laws of Maldives do not provide the State with jurisdiction to
institute proceedings against foreign vessels navigating in its EEZ that have committed an
offence resulting in pollution damage.

The national laws of Maldives are also deficient in other areas. For example, the coastal State
does not have the jurisdiction to request information from foreign vessels navigating in its
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EEZ, or to ensure that pollution does not spread beyond the areas where the Maldives
exercises sovereign rights. The national laws of Maldives do not limit the adoption of
measures in special pollution prevention areas other than measures prescribed in generally
accepted international rules and standards. In addition, the ability of the coastal State to
intervene in a maritime casualty on the high seas to reduce the risk of pollution to its marine
environment is lacking explicit reference.

Therefore in can be concluded that the national laws of Maldives fall short of implementing
the jurisdiction provided in applicable international conventions to enable the Maldives to
prevent vessel source pollution in its EEZ and intervene in maritime casualties on the high
seas to reduce the risk of marine pollution.
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CONCLUSION

9.1 INTRODUCTION
The Republic of Maldives is a small, South Asian developing maritime nation, with the sea
territory of the country comprising 99% of its total territory1. The Maldives is located in the
heart of the Indian Ocean’s vessel source pollution danger zone. 2 As a result, the risk of
pollution to the marine environment of Maldives is immensely high. If a maritime casualty
such as the Amoco Cadiz,3 Exxon Valdez,4 Erika,5 Torrey Canyon6 or Prestige7 were to occur

1

A.A. Abdulla, Prospects of Port Development, Port Governance and Port Development Policy:
Recommendations for the Government of Maldives (Master of Science in Port Management, University of
Plymouth 2005).
2
International Maritime Organization, International Shipping and World Trade, Facts and Figures (2008)
Maritime Knowledge Centre <www.imo.org> at 4 September 2009 at 21.
3
The Amoco Cadiz was a VLCC (Very Large Crude Carrier) proceeding north off the coast of France when its
steering failed in heavy weather. Despite salvage efforts, the carrier eventually broke apart and sank. Nearly all
of its cargo was released, some 230,000 tonnes of oil, which mainly washed ashore on the French Atlantic coast.
M White, Australasian Marine Pollution Laws (The Federation Press, 2nd ed 2007).
4
In March 1989, the VLCC Exxon Valdez ran aground while sailing fully laden from the oil terminal at Prince
William Sound, Alaska. In this pristine marine wilderness area, the tanker spilled some 40,000 tons (11 million
gallons) of crude oil, which then spread around the sea and shores. M White, Australasian Marine Pollution
Laws (The Federation Press, 2nd ed 2007); Roger C. Helm, R. Glenn Ford and Harry R. Carter, 'The Oil
Pollution Act of 1990 and Natural Resource Damage Assessment' (2006) (34) Marine Ornithology 99; Michael
G. Chalos, 'Should I Go Down With The Ship, Or Should I Rot In Jail – A Modern Master’s Dilemma' (2003)
(132) Maritime Studies 1; W. K. Talley, D. Jin and H. Kite-Powell, 'Post OPA-90 vessel oil spill differentials:
transfers versus vessel accidents' (2004) 31(3) Maritime Policy and Management 225.
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in or around the Maldives, the country may not survive, at least from a socio-economic
perspective.

This thesis has analysed flag, port and coastal State obligations and jurisdiction under
applicable international conventions for the protection and preservation of the marine
environment from vessel source pollution. This thesis has also analysed the national laws of
Maldives, highlighting the gaps between these laws and the international framework on flag,
port and coastal State jurisdiction over the prevention of vessel source pollution.

As analysed in Chapter Three, the national legal framework of Maldives comprises the
Constitution of the Maldives, laws enacted by the Parliament and Presidential Decrees. The
laws of Maldives covering the protection and preservation of the marine environment from
vessel source pollution fall into four major categories; which are (i) the Constitution of the
Maldives, which provides jurisdiction for the Executive to protect and preserve the country’s
marine environment from all sources of pollution; (ii) environmental protection laws; (iii)
laws which relate to the maritime zones of Maldives; and (iv) laws relating to maritime

5

In December 1999, the Maltese-registered tanker Erika was proceeding north in the Bay of Biscay when it
encountered heavy weather. The tanker broke in two and sank some 60 nautical miles off the coast of France.
About 19,800 tonnes of oil were spilled. More oil leaked out later, as the bow and the stern sections sank
separately. Due to stormy weather, most of the oil spread along some 400 kilometres off the French Atlantic
coast. The spill impacted on fisheries, maritime and other commercial activities. A.B. Alexopoulos and G.
Dounias, 'An Assessment of Vessel-Source Oil Pollution Incidents in the Mediterranean Sea using Inductive
Machine
Leading
Methodology'
(Aegean
Working
Papers
Issue
1,
2003)
<www.stt.aegean.gr/docs/awp/issue1/ABS1_0101.pdf> at 22 May 2011 at 3; Aldo Chircop, 'Ships in Distress,
Environmental Threats to Coastal States, and Places of Refuge: New Directions for an Ancient Regime?' (2002)
33 Ocean Development & International Law 207.
6
The Torrey Canyon tanker had been chartered by British Petroleum, laden with over 100,000 tons of Kuwait
crude oil and bound for their refinery at Milford Haven, Wales. Torrey Canyon was considered to be very well
equipped and manned. Sonia Zaide Pritchard, Oil Pollution Control (Croom Helm, 1987).
7
In November 2002, the Bahamas-registered tanker Prestige was proceeding north off the coast of Spain when
it began leaking oil cargo. Salvage operations were commenced and the salvoes sought permission to shelter the
vessel in Spanish waters, which was refused. The salvoes were required to tow the vessel well offshore, but in
the end, the Prestige broke in two and sank in the Atlantic Ocean, releasing some 25,000 tonnes of cargo. The
two sections sank in very deep water and slowly leaked more oil, which then spread over the Spanish and
French coast. M White, Australasian Marine Pollution Laws (The Federation Press, 2nd ed 2007).
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transport. This chapter will draw conclusions from the gaps that have been identified in the
thesis between applicable national laws of Maldives and international laws.

9.2 FLAG STATE JURISDICTION OVER THE PREVENTION OF VESSEL
SOURCE POLLUTION
It has been shown that there are sufficient international laws to provide an effective
framework for the protection of the marine environment from vessel source pollution.
However, the problem is that these laws lack national prescription and enforcement by
States.8

The LOS Convention and MARPOL 73/78 require contracting States to exercise jurisdiction
for the protection and preservation of the marine environment from vessel source pollution.9
Flag States are obliged to adopt laws and regulations for the prevention, reduction and control
of pollution of the marine environment from vessels flying their flag or of their registry.10
Flag States may also prescribe policies and guidelines on the flagging of vessels,11 as well as
criteria for the payment of adequate compensation to individuals and organisations that have
been affected by a pollution incident.12 These laws, regulations, policies, guidelines and
criteria must, to the fullest possible extent, prevent, reduce and control the release of toxic,

8

Kai W. Wirtz and Xin Liu, 'Total oil spill costs and compensations' (2006) 33(1) Maritime Policy and
Management 49 at 57; Alan Khee-Jin Tan, Vessel-Source Marine Pollution: The Law and Politics of
International Regulation (Cambridge University Press, 2006); Camille Goodman, 'The Regime for Flag State
Responsibility in International Fisheries law- Effective Fact, Creative Fiction, or Further Work Required?'
(2009) 23 Australian and New Zealand Maritime Law Journal 157 at 157.
9
Erik Franckx, Vessel-Source Pollution and Coastal State Jurisdiction: The Work of the ILA Committee on
Coastal State Jurisdiction Relating to Marine Pollution 1991 - 2000 (Kluwer Law International, 2001) page 4;
Sonia Zaide Pritchard, Oil Pollution Control (Croom Helm, 1987).
10
Article 211(2) of the LOS Convention.
11
Under Article 91 of the LOS Convention, every flag State has the right to develop its own criteria for flagging
vessels.
12
Article 235(3) of the LOS Convention.
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harmful or noxious substances (especially those which are persistent), into the marine
environment.13

Applicable international conventions also require flag States to undertake enforcement
measures necessary to ensure compliance by vessels flying their flag or of their registry.14
These enforcement measures must be undertaken on a reasonable and practicable basis, in
accordance with the LOS Convention and MARPOL 73/78.15 These two conventions provide
six enforcement measures that flag States must undertake in respect of vessels under their
registry for the protection and preservation of the marine environment from vessel source
pollution.

The first is to design measures to minimise, to the fullest possible extent, the release of toxic,
harmful or noxious substances from vessels. 16 Flag States must ensure that residues not
meeting the relevant international standards are retained on board for subsequent disposal at
shore reception facilities. 17

As a second enforcement measure, flag States are required to use all appropriate and
practicable means to detect unlawful discharges from vessels.18 Indeed, flag States must
ensure that vessels under their registry are equipped with systems that can monitor and
control discharges. The third enforcement measure is for flag States to ensure that vessels
flying their flag or of their registry comply with applicable international rules and standards
13

Articles 194 (3)(a) and 212 of the LOS Convention.
Article 217(1) of the LOS Convention.
15
Mary George, 'Transit Passage and Pollution Control in Straits under the 1982 Law of the Sea Convention'
(2002) 33 Ocean Development & International Law 189.
16
Article 194(3) of the LOS Convention.
17
Alan Khee-Jin Tan, Vessel-Source Marine Pollution: The Law and Politics of International Regulation
(Cambridge University Press, 2006) page 131.
18
Article 6(1) of MARPOL 73/78; Gerard Peet, 'International Co-operation to Prevent Oil Spills at Sea: Not
Quite the Success It Should Be' in Helge Ole Bergesen and Georg Parmann (eds), Green Globe Yearbook of
International Co-operation on Environment and Development (Oxford University Press, 1994) page 47.
14
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for the prevention, reduction and control of pollution of the marine environment.19 The
primary method for flag States to verify this is to conduct periodic inspections or surveys
onboard their vessels.20 A vessel which fails to pass a flag State survey cannot sail until it has
attained the standards prescribed in applicable international rules and standards, as such a
vessel may pose an unnecessary threat to the marine environment.21

As a fourth measure, flag States are obliged to ensure that vessels flying their flag or of their
registry carry onboard documentation, such as certificates, cargo record books and
emergency plans that are required by, and issued pursuant to, applicable international
conventions such as MARPOL 73/78.22 The fifth enforcement measure is for flag States to
mandate that the crew onboard vessels that carry harmful substances appropriately package,
label and stow such substances,23 and that they carry the required documentation24 in
accordance with applicable technical codes. The sixth and the last enforcement obligation for
flag States for the protection and preservation of the marine environment from vessel source
pollution is the obligation to investigate reports by other States of non-compliance by vessels
under their registry. 25

19

Article 217(1) of the LOS Convention.
Article 217(3) of the LOS Convention states that flag States must ensure that vessels flying their flag are
periodically inspected in order to verify the actual condition of the vessels; Under MARPOL 73/78, a flag State
is vested with the exclusive right and duty to inspect and certify its vessels. Andrew Griffin, 'MARPOL 73/78
and Vessel Pollution: A Glass Half Full or Half Empty?' (1994) 1(2) Indiana Journal of Global Legal Studies
489 at 501.
21
Andrew Griffin, 'MARPOL 73/78 and Vessel Pollution: A Glass Half Full or Half Empty?' (1994) 1(2)
Indiana Journal of Global Legal Studies 489 at 500.
22
Regulations 7.1 and 7.2 of Annex I of MARPOL 73/78; Regulation 9 of Annex II of MARPOL 73/78;
Regulations 5 and 6 of Annex IV of MARPOL 73/78; Regulations 6, 7 and 8 of Annex VI of MARPOL 73/78.
23
Regulation 3 of Annex III of MARPOL 73/78.
24
Regulation 4 of Annex III of MARPOL 73/78.
25
Regulation 1 of Annex VI of MARPOL 73/78.
20
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9.2.1 Gaps in the Implementation of Flag State Jurisdiction by the Maldives
From the analysis of Maldivian national laws on flag State prescriptive jurisdiction, it was
found that the applicable national laws do obligate the flag State to prescribe laws for the
protection and preservation of the marine environment. However, these laws do not require
the Maldives to formulate laws specifically designed to prevent vessel source pollution from
substances such as oil, noxious liquid substances, packaged goods, garbage and sewage, as
provided in applicable international conventions.

Furthermore, the national legal framework does not obligate the Maldives to adopt laws and
regulations which allow the flag State to take necessary measures to prevent vessel source
pollution. These measures could include the formulation of government policies, guidelines
and rules governing the flagging of vessels (to ensure compliance with international
conventions by vessels), or procedures for payment of adequate compensation to parties that
have been affected by a pollution incident, as provided by the LOS Convention. In addition,
none of the applicable national laws impose a requirement on Maldives to fulfil the
international obligation to communicate the text of its laws and other relevant documents to
the appropriate international organisation.

In relation to flag State enforcement jurisdiction, the analysis in this thesis has revealed that
the national laws of Maldives provide neither maximum allowable limits for the disposal of
pollutants, nor a method for their disposal. Indeed, this is the case regardless of whether the
disposal occurs as part of the normal operations of a vessel or for the purpose of combating
specific pollution incidents (and thereby minimising damage to the marine environment).
Moreover, the national laws of Maldives do not provide any thresholds within which
substances may be disposed, such as the distance from land, the nature and concentration of
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pollutants or depth of the sea at the place of discharge. Furthermore, the applicable national
laws do not stipulate provisions for the adoption of technology to reduce the disposal of
pollutants into the marine environment, or for their disposal at shore reception facilities as
required under international conventions.

In addition to the above deficiencies, the national laws of Maldives are silent on the flag
State’s obligation to detect unlawful discharges from vessels, to ensure that vessels are
equipped with systems that can monitor and record such discharges, and to maintain records
of discharges. There are no provisions in applicable national laws requiring the crew onboard
vessels to appropriately package, label and stow harmful substances to reduce the risk of
pollution. Lastly, none of the national laws of Maldives impose requirement on the flag State
to investigate reports of non-compliance by vessels under its registry.

Based on the gaps that exist in the national laws of Maldives, it can be concluded that the
national laws fall short of implementing the flag State prescriptive and enforcement
jurisdiction under international laws for the protection and preservation of the marine
environment from vessel source pollution.

9.3 PORT STATE JURISDICTION OVER THE PREVENTION OF VESSEL
SOURCE POLLUTION
The LOS Convention and MARPOL 73/78 provide three major jurisdictional powers for the
port State in relation to the protection and preservation of the marine environment in the
zones closest to the State’s land area - i.e. ports and internal waters. They are: (i) port State
jurisdiction to regulate port entry; (ii) the jurisdiction to undertake port State control and in-
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port enforcement; and (iii) the duty to cooperate with port States in order to maintain uniform
regional standards.

Under the first major power, port States may establish anti-pollution requirements in their
national laws for the protection, reduction and control of pollution of the marine environment
as a condition of port entry.26 Indeed, port States have the jurisdiction to impose monetary
charges for the entry of, and services provided to, foreign vessels in their ports. In
circumstances where the vessel does not comply with the provisions of MARPOL 73/78, the
port States may deny the vessel entry into their ports or internal waters under their
jurisdiction.27 Furthermore, port States have the right to take necessary steps to prevent a
breach of their port entry conditions by vessels.28 As a necessary step, port States may request
the master of a vessel navigating into a port under their jurisdiction to provide information
and indicate whether the vessel is in compliance with port entry conditions. 29

The second jurisdictional power of port States is to undertake port State control and in-port
enforcement over foreign vessels in their ports and internal waters. According to applicable
international conventions, port States have the jurisdiction to take administrative measures to
prevent sub-standard vessels from leaving their ports. If the port State has clear objective
evidence that a foreign vessel in port has violated applicable national or international laws,
the port State may also institute proceedings against the vessel.

26

Article 211(3) of the LOS Convention; Dermott Devine, 'Port State Jurisdiction: a judicial contribution for
New Zealand' (2000) 24(3) Marine Policy 215 at 217; International Maritime Organization, MARPOL - How to
do it (IMO, 2002) page 21.
27
Article 5(3) of MARPOL 73/78; Erik Jaap Molenaar, Coastal State Jurisdiction Over Vessel-Source Pollution
(Kluwer Law International, 1998) page 774; Aldo Chircop, 'Ships in Distress, Environmental Threats to Coastal
States, and Places of Refuge: New Directions for an Ancient Regime?' (2002) 33 Ocean Development &
International Law 207.
28
Øystein Jensen, Coastal State Jurisdiction and Vessel Source Pollution: The International Law of the Sea
Framework for Norwegian Legislation (The Pridtjof Nansen Institute, 2006) page 16.
29
Article 211(3) of the LOS Convention.
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The third major power that applicable international conventions explicitly provides for States
is the jurisdiction to adopt global and regional cooperative arrangements to address regional
characteristics for the protection and preservation of the marine environment.30 Indeed, the
Maldives is party to the Indian Ocean Memorandum of Understanding on port State control
(IOMOU) - a regional agreement adopted to address specific issues in the Indian Ocean. All
contracting parties to the IOMOU must enforce measures for the protection and preservation
of the marine environment from vessel source pollution as prescribed in multilateral
conventions enforced by the MOU. 31

9.3.1 Gaps in the Implementation of Port State Jurisdiction by the Maldives
As the analysis in this thesis has shown, the national laws of Maldives do not cover the
establishment of anti-pollution requirements as a condition for port entry, or the imposition of
monetary charges for the entry and provision of services to foreign vessels in ports. However,
the national laws of Maldives do provide the port State with the jurisdiction to authorise
foreign vessels to navigate into the country’s ports and internal waters. Even so, it is unclear
if the port State has jurisdiction to request information from foreign vessels, or take necessary
enforcement steps to ascertain whether vessels seeking entry are in breach of the
authorisation issued by the port State. The national laws of Maldives are also silent on the
jurisdiction of the port State to deny foreign vessels entry into ports or internal waters of
Maldives without authorisation from the port State, or in contravention of anti-pollution
requirements that may be prescribed by the port State.

30

Article 197 of the LOS Convention; Erik Jaap Molenaar, Coastal State Jurisdiction Over Vessel-Source
Pollution (Kluwer Law International, 1998) pages 110-120.
31
Memorandum of Understanding on Port State Control for the Indian Ocean Region, <www.iomou.org> at 24
March 2011.
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In addition to the above deficiencies, the national laws of Maldives do not indicate whether
the port State may take administrative measures to prevent vessels that have violated
applicable international rules or standards relating to seaworthiness (and which thus threaten
damage to the marine environment) from sailing. The national laws of Maldives are also
silent on the port State’s jurisdiction to institute proceedings against foreign vessels in ports
that have committed an offence resulting in pollution damage to the marine environment of
Maldives or any other State. Furthermore, the national laws do not provide the jurisdiction for
the Maldives to prescribe and enforce laws to comply with the requirements under the
IOMOU.

Based on the above gaps in the national laws of Maldives, it can be concluded that the
country’s legal framework falls short of implementing port State prescriptive and
enforcement jurisdiction (in accordance with international conventions) over foreign vessels
lying in the ports and internal waters of Maldives for the protection and preservation of the
marine environment from vessel source pollution.

9.4 COASTAL STATE JURISDICTION OVER THE PREVENTION OF VESSEL
SOURCE POLLUTION
The LOS Convention grants jurisdiction to coastal States to protect and preserve the marine
environment from vessel source pollution in their territorial sea, archipelagic waters, EEZ and
special pollution prevention areas. Moreover, coastal States may intervene in maritime
casualties on the high seas in order to reduce the threat of pollution to their marine
environment.
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9.4.1 Coastal State Jurisdiction over Vessel Source Pollution Prevention in the Territorial
Sea
In their territorial sea, coastal States have the jurisdiction to adopt laws and regulations for
the prevention, reduction and control of marine pollution from foreign vessels, including
vessels exercising innocent passage.32 Coastal States must adopt laws and regulations, in
conformity with the provisions of the LOS Convention and other rules of international law,
which relate to (among other things), innocent passage through the territorial sea, safe
navigation, the regulation of marine traffic, 33 the preservation of the marine environment, as
well as the prevention, reduction and control of pollution.34

Coastal States may prevent the non-innocent passage of foreign vessels in their territorial sea,
and subsequently undertake physical inspection and even institute proceedings over such
vessels. Coastal States are also obligated to monitor the risk of pollution in their territorial sea
and notify affected States. It should be noted, however, that the jurisdiction of coastal States
to prevent the non-innocent passage of foreign vessels, as well as the jurisdiction to
physically inspect such vessels and, where appropriate, institute proceedings, must be
exercised in accordance with the limitations prescribed in the LOS Convention.

9.4.2 Coastal State Jurisdiction over Vessel Source Pollution Prevention in Archipelagic
Waters
In archipelagic waters, coastal States also have the jurisdiction to adopt laws and regulations
to protect, reduce and control pollution of the marine environment by giving effect to
applicable international regulations regarding the discharge of oil, oily wastes and other

32

Article 211(4) of the LOS Convention.
Article 21(1)(a) of the LOS Convention.
34
Article 21(1)(f) of the LOS Convention.
33
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noxious substances.35 Such laws and regulations must not have the practical effect of
denying, hampering or impairing the right of vessels to ASL passage in archipelagic waters.36

Where a foreign vessel violates international or national laws and regulations, causing or
threatening major damage to the marine environment in archipelagic waters, the State may
take appropriate enforcement measures. 37 However, a vessel cannot be arrested for violating
pollution laws unless the violation causes or threatens major damage to the marine
environment of the State.38 According to the LOS Convention, coastal States must not
discriminate against vessels of any other State39 in exercising their enforcement jurisdiction,
nor can they delay a foreign vessel for a longer period of time than is essential for the purpose
of conducting their investigation.40

9.4.3 Coastal State Jurisdiction to Designate Traffic Separation Schemes and Routing
Measures to Reduce Vessel Source Pollution
Where necessary, coastal States may designate traffic separation schemes (both voluntary and
mandatory) to promote the safe passage of foreign vessels. 41 However, before States
designate such schemes, they must take into account customary channels,42 any special
character of the traffic, 43 the density of traffic,44 as well as the recommendations of the

35

Article 42(1)(b) of the LOS Convention.
Articles 42(2) and 44 of the LOS Convention.
37
Article 233 of the LOS Convention.
38
Arts & Humanities Research Council, Satellite Monitoring as a Legal Compliance Tool in the Environment
Sector.
Case
Study
Five:
Oil
Pollution
in
Marine
Waters
(AHRC
Report
21)
<http://www.ucl.ac.uk/laws/environment/satellites/docs/21_Oil_Pollution.pdf> at 24 January 2010 at 13.
39
Article 227 of the LOS Convention.
40
Article 226(1)(a) of the LOS Convention.
41
Article 41(1) of the LOS Convention.
42
Article 22(3)(b) of the LOS Convention.
43
Article 22(3)(c) of the LOS Convention.
44
Article 22(3)(d) of the LOS Convention.
36
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competent international organisation.45 Indeed, traffic separation schemes are a practical tool
at the disposal of coastal States (and sanctioned by the LOS Convention46) for the prevention,
reduction and control of marine pollution.

9.4.4 Coastal State Jurisdiction over Vessel Source Pollution Prevention in the EEZ
In their EEZ, coastal States have sovereign rights to explore, exploit, conserve and manage
national resources, 47 as well as the right to protect and preserve the marine environment.48
However, in exercising these sovereign rights over natural resources in their EEZ, coastal
States must abide by environmental policies and act in accordance with their duty under the
LOS Convention to protect and preserve the marine environment. 49

Coastal States also have the jurisdiction in respect of vessels in their EEZ to “adopt laws and
regulations for the prevention, reduction and control of pollution from vessels conforming
and giving effect to generally accepted international rules and standard established through
the competent international organisation”.50 These laws and regulations must give due regard
to the rights and duties of other States and be enforced in a manner compatible with the
provisions of the LOS Convention.51

45

Article 22(3)(a) of the LOS Convention; Frank Maes, 'The International Legal Framework for Marine Spatial
Planning' (2008) 23 Marine Policy 797 at 800.
46
Article 194(1) of the LOS Convention provides that “States shall take individually or jointly as appropriate,
all measures consistent with [the LOS Convention] that are necessary to prevent, reduce and control pollution of
the marine environment from any source, using for this purpose the best practical means as their disposal”.
47
Article 56(1)(a) of the LOS Convention.
48
Article 56(1)(b)(iii) of the LOS Convention; Kari Hakapaa, Erik Franckx and Erik Jaap Molenaar, 'Final
Report of Committee on Coastal State Jurisdiction Relating to Marine Pollution' (Paper presented at the
International Law Association Conference, London, 25 July 2000) at 20; John Warren Kindt, Maritime
Pollution and the Law of the Sea (William S. Hein & Co. Inc, 1986).
49
Article 193 of the LOS Convention; The duty of coastal States in Article 193 of the LOS Convention is
further emphasised in Article 192, which provides that: “States have the obligation to protect and preserve the
marine environment”.
50
Article 211(5) of the LOS Convention.
51
Article 56(2) of the LOS Convention.
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In addition to the above rights, coastal States may request information from foreign vessels
navigating in their EEZ,52 as well as inspect and detain such vessels. 53 If a foreign vessel has
violated applicable international and national laws while navigating in the State’s EEZ, the
relevant State may institute proceedings against the vessel.54 Under the LOS Convention, the
inspection of foreign vessels must be limited to an examination of the prima facie evidence,
such as certificates, record books or other documents that vessels must carry in accordance
with generally accepted international rules and standards. A further inspection may be
conducted where the documentation onboard does not correspond substantially with the
particulars of the vessel, is not sufficient to confirm whether a violation has occurred or to
verify a suspected violation, or where the vessel does not carry valid documentation.55
Furthermore, coastal States may impose monetary penalties over foreign vessels for causing
pollution damage in their EEZ,56 and coastal States do have an obligation to contain such
pollution in their EEZ.57

9.4.5 Coastal State Jurisdiction over the Prevention of Vessel Source Pollution in Special
Pollution Prevention Areas
Coastal States have the right to exercise additional prescriptive and enforcement jurisdiction
in areas within their EEZ exclusively declared to be ‘special pollution prevention areas’.
Indeed, where a coastal State has reasonable grounds for believing that a particular, clearly
defined area of its EEZ requires the adoption of special mandatory measures to prevent vessel
source pollution for recognised technical reasons, the coastal State may request the IMO to
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Article 220(3) of the LOS Convention.
Article 220(5) of the LOS Convention.
54
Article 220(6) of the LOS Convention.
55
Article 226 of the LOS Convention.
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Articles 230(1) and (2) of the LOS Convention.
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Article 194(2) of the LOS Convention.
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designate the area as a ‘special pollution prevention area’.58 Once an area has been designated
as such, coastal States may adopt laws and regulations that prescribe additional measures that
foreign vessels must adhere to when navigating through the area. 59

9.4.6 Coastal State Jurisdiction over Vessel Source Pollution Prevention on the High Seas
Under both the LOS Convention and the Intervention Convention, coastal States may adopt
measures to avoid or prevent pollution from maritime casualties involving foreign vessels on
the high seas that has resulted or may result in material damage to their marine
environment.60 As a general principle, vessels on the high seas fall under the jurisdiction of
the respective flag State. However, in situations where intervention by the coastal State is
absolutely necessary, the coastal State may enforce measures that are proportionate and
reasonable for the prevention of pollution of the marine environment. 61

9.4.7 Gaps in the Implementation of Coastal State Jurisdiction by the Maldives
The analysis in this thesis has revealed that the Maldives has the jurisdiction to adopt laws
and regulations in respect to the maritime zones of Maldives. However, none of the
applicable national laws provide for the prevention, reduction and control of marine pollution
from vessels navigating in the territorial sea and archipelagic waters. Furthermore, none of
the national laws of Maldives provide a requirement to adopt laws and regulations that
confirm with the safety and pollution prevention rules that exist under the LOS Convention
and rules of international law relating to the passage of foreign vessels in the territorial sea
and archipelagic waters.

58

Article 211(6)(a) of the LOS Convention.
Article 211(6)(a) of the LOS Convention.
60
Article 221(2) of the LOS Convention and Article 1 of the Intervention Convention.
61
Brian F. Fitzgerald, 'Port State Jurisdiction and Marine Pollution Under UNCLOS III' (1995) 11 Maritime
Law Association of Australia and New Zealand Journal 30 at 34.
59
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The national laws of Maldives do not bar the country from adopting legislation that exceeds
the jurisdiction provided in the LOS Convention, or from prescribing monetary charges for
the mere passage of foreign vessels in the territorial sea. Furthermore, the national laws of
Maldives are silent on the adoption of measures such as the installation of navigational and
safety aids in order to facilitate the traffic of foreign vessels to reduce the risk of pollution in
the country’s archipelagic waters.

As shown from the analysis in this thesis, the Maldives has the power to exercise
enforcement jurisdiction over foreign vessels navigating in the country’s territorial sea and
archipelagic waters that have violated national laws on pollution prevention. However, these
national laws do not provide specific details to guide the coastal State in exercising its
enforcement jurisdiction. For example, there is legislative provision under the LOS
Convention enabling the coastal State to temporarily suspend the passage of foreign vessels
in specified areas where such suspension is essential to preventing pollution. The national
laws of Maldives are silent on this issue.

Furthermore, the national laws of Maldives do not allow the coastal State to physically
inspect foreign vessels navigating in the country’s maritime zones. Also missing from the
national framework on pollution prevention is a requirement for the coastal State to observe,
measure and evaluate the risks or effects of pollution on the marine environment, to report
pollution incidents to affected States, and to designate environmentally sensitive routing
measures in the country’s maritime zones.

In relation to coastal State EEZ jurisdiction for the prevention of vessel source pollution, it
was found that the national laws of Maldives do not obligate the coastal State to exercise its
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sovereign rights in this zone in accordance with environmental policies (as provided in the
LOS Convention).62 Moreover, the applicable national laws do not prevent the coastal State
from adopting laws that exceed the requirements prescribed in the LOS Convention, or from
levying monetary charges for the mere passage of foreign vessels through the country’s EEZ.

The national laws do not limit the coastal State’s physical inspection of foreign vessels
navigating in the EEZ to an examination of the prima facie evidence, such as certificates,
record books or other documents that vessels must carry in accordance with generally
accepted international rules and standards. Furthermore, the national laws do not constrain
the inspection process to the equipment and structure of vessels, unless certain criteria are
satisfied. Indeed, under international law, a more detailed inspection can only be undertaken
where the documentation onboard does not correspond substantially with the particulars of
the vessel, is not sufficient to confirm whether a violation has occurred or to verify a
suspected violation, or where the vessel does not carry valid documentation (as required by
the LOS Convention).

The national legal framework of Maldives is also lacking in other respects. The coastal State
does not have jurisdiction to institute proceedings against foreign vessels navigating in the
country’s EEZ that have committed an offence resulting in pollution damage to the marine
environment of Maldives. The national laws are also silent on the right of the coastal State to
request information from foreign vessels navigating in the EEZ, so too the duty of the
Maldives to ensure that pollution does not spread beyond the areas where the State exercises
sovereign rights (as provided in the LOS Convention).63

62
63

Article 193 of the LOS Convention.
Article 194(2) of the LOS Convention.
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Furthermore, the applicable national laws do not limit the measures that can be adopted by
the Maldives in special pollution prevention areas to those prescribed by generally accepted
international rules and standards. In addition, the ability of the coastal State to intervene in a
maritime casualty on the high seas to reduce the risk of pollution to its marine environment is
lacking explicit reference.

Based on the above gaps in the national laws of Maldives, it can be concluded that the
national laws fall short of implementing coastal State prescriptive and enforcement
jurisdiction under international law for the protection and preservation of the marine
environment from vessel source pollution within the country’s maritime zones.

9.5 SUMMARY OF CONCLUSIONS
This thesis has analysed the national laws of Maldives that provide flag, port and coastal
State jurisdiction for the protection and preservation of the marine environment from vessel
source pollution. The thesis has also examined the inconsistencies that exist between the
applicable national and international legal framework on the prevention of vessel source
pollution. Indeed, the results of the research have proven that:

The current legal framework of Maldives falls short of implementing flag, coastal and
port State prescriptive and enforcement jurisdiction under international law for the
protection and preservation of the marine environment from vessel source pollution.
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It must be conceded that identifying the inconsistencies between the applicable national and
international legal framework is an easier task than crafting a solution.64 Indeed, striking a
legislative balance between the right of States to protect and preserve their marine
environment on the one hand, and the freedom of navigation of foreign vessels on the other,
calls for a delicate ‘weighing up’ of competing interests. What is clear is that States require
robust national legislation in order to discharge their jurisdiction under international law.65

9.6 RECOMMENDATIONS
The thesis has proven that the current legal framework of Maldives falls short of
implementing flag, coastal and port State prescriptive and enforcement jurisdiction under
international law for the protection and preservation of the marine environment from vessel
source pollution. Therefore, it is recommended that the Government of Maldives, with the
approval of the Parliament, adopt a composite law to address the inconsistencies between the
national and international framework examined in this thesis. To be successful, the composite
law must provide specific jurisdictional powers and obligations for the flag, port and coastal
State of Maldives for the protection and preservation of the marine environment from vessel
source pollution.

President Barack Obama’s call for “better regulations, better safety standards, and better
enforcement [measures]”

66

for the marine environment is extremely timely. Indeed, the

world has recently witnessed one of the most catastrophic oil spills in living memory – one

64

According to Mooradian, there are no easy solutions with respect to State’s jurisdiction over vessel source
pollution prevention. Christopher P. Mooradian, 'Protecting "Sovereign Rights": The Case For Increased Coastal
State Jurisdiction Over Vessel-Source Pollution in The Exclusive Economic Zone' (2002) 82 Boston University
Law Review 767 at 816.
65
P Burgherr, 'In-depth analysis of accidental oil spills from tankers in the context of global spill trends from all
sources' (2006) 140 Journal of Hazardous Material 245 at 245.
66
See page two of the thesis for the quote from United States President Barack Obama.
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which has devastated marine and wildlife habitats, as well as local economies. It is hoped that
the Government of Maldives will take heed of this call and implement a more comprehensive
framework to protect and preserve the marine environment for the benefit of future
generations.
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APPENDIX A: Socio-Economic Review of Maldives
The Maldives has a narrow resource base, with the country’s economy being heavily reliant
on two primary industries - tourism and fisheries, both of which are supported by the
maritime transport sector.1 Even so, the economy of the Maldives continues to gain
momentum, with the country’s aggregate growth rate exceeding 7.3 percent per annum over
the past four years2 (2006 to 2010). Despite the setbacks experienced by the Maldivian
economy in recent years, particularly the global economic crisis that peaked in early 2009,
and the accompanying decline in tourist numbers, the maritime sector has emerged as one of
the more enduring survivors.

According to the statistical yearbook published by the Ministry of Planning of the Maldives
in 2010, the total Gross Domestic Product (GDP) of the Maldives is US$902 million. On a
per capita basis, the country’s GDP is US$4017, calculated on a population of 300,000.
Indeed, 62.9% of the country’s GDP is derived from activities directly related to the marine
environment – namely, tourism, fisheries, agriculture, transport, coral and sand mining, as
well as manufacturing (fish preparation) industries. The major contributors are tourism
(25%), fisheries and fish processing (12%) and transport (19%).3

APPENDIX B: Jurisdiction under General Principles
Both the precautionary principle 4 and the polluter-pays principle 5 were formulated under the
Rio Declaration and Chapter 17 of Agenda 21. Indeed, these principles are widely expected

1

Other significant economic sectors include trade and distribution, information and communications
technology, as well as construction and manufacturing sectors.
2
Figure extrapolated based on data sourced from the Statistical Year Book of Maldives (2010).
3
Statistical Year Book of Maldives (2010).
4
Principle 15 of the Rio Declaration states: “In order to protect the environment, the precautionary approach
shall be widely applied by States according to their capabilities. Where there are threats of serious or irreversible
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by States to reach the status of customary international law in regard to the prevention of
vessel source pollution.6

The polluter-pays principle seeks to allocate the costs associated with pollution to those who
are responsible for it. The environmental impact of the principle can be seen in the
development of clean production or pollution prevention technologies, the reduction in waste
products and the rational use of scarce environmental resources. The polluter-pays principle
can be implemented by States, except in non-applicable situations.7

The precautionary principle is strongly reflected in environmental law. Under the principle
States take preventive and cautious measures in order to avoid damage to the marine
environment. In essence, the precautionary principle builds on the general obligation of States
to pursue a sound environmental policy - one which demands the use of the best
environmental practices and technology, clean production and monitoring methods, as well as
environmental assessment procedures for tackling pollution at its source.8

damage, lack of full scientific certainty shall not be used as a reason for postponing cost-effective measures to
prevent environmental degradation.”
5
Principle 16 of the Rio Declaration states: “National authorities should endeavour to promote the
internationalization of environmental costs and the use of economic instruments, taking into account the
approach that the polluter should, in principle, bear the cost of pollution, with due regard to the public interest
and without distorting international trade and investment”; Patricia Birnie, 'Environmental Protection and
Development' (1995) 20 Melbourne University Law Review 66 at 93; Patricia Birnie, 'Law of the Sea and Ocean
Resources: Implication for Marine Scientific Research' (1995) 10(2) The International Journal of Marine and
Coastal Law 229 at 230; Erik Jaap Molenaar, Coastal State Jurisdiction Over Vessel-Source Pollution (Kluwer
Law International, 1998) page 45; Timothy C. Perry, 'Blurring the Ocean Zones: The Effect of the Proliferation
Security Initiative on the Customary International Law of the Sea' (2006) 37 Ocean Development &
International Law 33 at 46.
6
United Nations Development Program’s initiatives. United Nations Environment Programme, The Global
Programme of Action for the Protection of the Marine Environment from Land-Based Activities,
<http://www.gpa.unep.org/> at 19 April 2008; R Churchill and A.V. Lowe, The Law of the Sea (Manchester
University Press, 3rd ed 1999) pages 391-396.
7
Erik Jaap Molenaar, Coastal State Jurisdiction Over Vessel-Source Pollution (Kluwer Law International,
1998) pages 45-46.
8
Ibid.
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Both the precautionary principle and the polluter-pays principle contain a strong moral force
representing the will of many States.9 Moreover, the principles are bolstered by guidelines for
their effective implementation.10 Indeed, many States have incorporated these principles
(which are not legally binding) in their national legislation due to their many advantages.
Some authors have observed that, at the very least, compliance with these general principles
should shield States from liability in the case of a maritime casualty.11

APPENDIX C: Jurisdiction under Customary International Law
In principle, customary international law is binding upon all States, both in terms of
obligations and jurisdiction. The first attempt to codify the rules of customary international
law applicable to the ocean was undertaken by the League of Nations in 1924. 12 Since then,
customary international law has been deemed a source of international law under Article
38(1)(b) of the Statute of the International Court of Justice of 1945.13

In theory, custom is formed by the near universal and uniform concurrence or crystallisation
of two complementary components - a particular pattern of practice by States in their
international relations (State practice) together with a belief by those States that their practice
is a legal obligation (opinio juris).14 Some authors argue that State practice does not solely

9

Alan Khee-Jin Tan, Vessel-Source Marine Pollution: The Law and Politics of International Regulation
(Cambridge University Press, 2006) page 79.
10
Patricia Birnie, 'The Status of Environmental 'Soft law': Trends and Examples with Special Focus on IMO
Norms' in Henrik Ringbom (ed), Competing Norms in the Law of Marine Environmental Protection (Kluwer
Law International, 1997) pages 31-57.
11
Erik Jaap Molenaar, Coastal State Jurisdiction Over Vessel-Source Pollution (Kluwer Law International,
1998) page 61.
12
Christopher C. Joyner, 'The international ocean regime at the new millennium: a survey of the contemporary
legal order' (2000) 43 Ocean & Coastal Management 163 at 164.
13
Ibid.
14
Brown, The International Law of the Sea: Documents, Cases and Tables (Dartmouth Publishing Company,
Vol. II, 1994) 1994 #152 page 20.
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depend on the overall number of States engaged in a given practice, but should also reflect
the situation of States that have a vested interest in the particular practice. 15

State practice is irrelevant if it does not express a genuine opinio juris. Uncertainty about the
most appropriate way of proving the existence of opinio juris, and its exact delimitation from
the objective element of State practice, has led many authors to question its need. 16 This has
prevented consistent State practice and, in some cases, has led to States exercising restraint,
such as in enforcing coastal State laws against foreign vessels in passage. Hence, these
actions remain merely rules of comity or courtesy rather than becoming rules of law.17

In certain circumstances, a considerable measure of uncertainty may exist on the assessment
and application of customary international law principles. Indeed, due to the controversial
concept of opposability, principles of customary international law may not be binding on all
States alike.18 This is because disagreement (i.e. lack of consent) by a State that a particular
practice is a legal obligation undermines the near universal and uniform consent necessary to
empirically prove the presence of opinio juris. 19 If a State persistently objects to an emerging
rule of customary law, it may not be bound by that particular rule. It should be noted,
however, that the International Court of Justice has occasionally given ‘objective’ force erga
omnes to certain types, such as the legal personality of the United Nations. 20

15

For example, Timothy C. Perry, 'Blurring the Ocean Zones: The Effect of the Proliferation Security Initiative
on the Customary International Law of the Sea' (2006) 37 Ocean Development & International Law 33 at 44.
16
For example, Erik Jaap Molenaar, Coastal State Jurisdiction Over Vessel-Source Pollution (Kluwer Law
International, 1998) page 8.
17
R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) page 7.
18
Erik Jaap Molenaar, Coastal State Jurisdiction Over Vessel-Source Pollution (Kluwer Law International,
1998).
19
Gregory L. Rose, 'The United Nations as a Source of Legal Authority' (University of Wollongong, 2005).
20
R Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, 3rd ed 1999) page 10.
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In general, non-State parties to an international convention are not bound by the contents of
the international convention, except where those contents have a basis in customary
international law.21 Widespread participation by States in international conventions that are
potentially law creating, or fundamentally norm-creating,22 can lead to the formation of a rule
of customary international law that is binding on non-parties to the convention. For example,
non-State parties to the LOS Convention and MARPOL 73/78 are bound by the provisions of
these conventions, as they are both ‘widespread’ and have ‘representative participation’, as
well as being firmly rooted in customary international law.23

APPENDIX D: State Obligations under the International Convention for the Control
and Management of Ships’ Ballast Water and Sediments, 2004
Ballast water discharges are responsible for the introduction of many of the most damaging
aquatic-invasive species around the world. Despite the costs, environmental harm and
tremendous threat posed by the introduction of aquatic-invasive species, there has been little
international support for the adoption of treatment technologies for ballast water discharges.24
Indeed, pathogens such as E. Coli may be present in ballast water (for example, where
untreated sewage is discharged into coastal waters), thus providing a vector for disease

21

Gregory L. Rose, 'The United Nations as a Source of Legal Authority' (University of Wollongong, 2005).
Mary George, 'Transit Passage and Pollution Control in Straits under the 1982 Law of the Sea Convention'
(2002) 33 Ocean Development & International Law 189 at 197; R Churchill and A.V. Lowe, The Law of the Sea
(Manchester University Press, 3rd ed 1999) page 8.
23
Shearer states that the high number of parties to the LOS Convention has profound implications for the
emergence of principles and rules of customary international law. Ivan Shearer, 'The Role of the Law' in
Hawksley C.M and Ran C.B (ed), Preservation and Protection of the Marine Environment (University of
Wollongong, 2000) page 21.
24
Suzanne Bostrom, 'Halting the Hitchnikers: Challenges and Opportunities for Controlling Ballast Water
Discharges and Aquatic Invasive Species' (2009) 39 Environmental Law 867 at 867.
22
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transmission to human populations from one port to the next.25 Furthermore, these organisms
may pose a threat to a State’s native population (both human and aquatic).26

Well-documented cases of aquatic-invasive species damaging marine life, such as the zebra
mussel infestation in the Great Lakes of North America, jellyfish in the inland seas of Eastern
Europe and the North Pacific Starfish in Australia, have caused major ecological upheavals
and multi-million dollar economic costs. Aquatic-invasive species also pose a risk to human
health and safety, as the introduction of toxic dyno-flagellates into the water supply can lead
to infectious diseases.27 Unlike other forms of marine pollution, such as oil spills, where
corrective action can be taken and the environment eventually recovers, the effects of
invasive species on the aquatic environment are most often irreversible.28

Recognising that the transfer of ballast water can cause injury or damage to the marine
environment, human health, property and resources,29 the IMO developed the International
Convention for the Control and Management of Ships’ Ballast Water and Sediments in 2004.
According to Article 2 of the Convention, State parties are:

25

Jeremy Firestone and James J. Corbett, 'Coastal and Port Environments: International Legal and Policy
Responses to Reduce Ballast Water Introductions of Potentially Invasive Species' (2005) 36 Ocean
Development & International Law 291.
26
Alan Khee-Jin Tan, Vessel-Source Marine Pollution: The Law and Politics of International Regulation
(Cambridge University Press, 2006).
27
Sefanaia Nawarda, Addressing Shipping Related Marine Pollution in the Pacific Islands Region (2004) South
Pacific Regional Environment Programme (SPREP) <www.sprep.org> at 23 January 2010 at 17; Suzanne
Bostrom, 'Halting the Hitchnikers: Challenges and Opportunities for Controlling Ballast Water Discharges and
Aquatic Invasive Species' (2009) 39 Environmental Law 867 at 873.
28
Suzanne Bostrom, 'Halting the Hitchnikers: Challenges and Opportunities for Controlling Ballast Water
Discharges and Aquatic Invasive Species' (2009) 39 Environmental Law 867 at 869.
29
Annex to the Ballast Water Convention at 2.
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to give full and complete effect to the [convention]...to prevent, minimize and
ultimately eliminate the transfer of Harmful Aquatic Organisms and Pathogens
through the control and management of ships’ Ballast Water and Sediments.30

In accordance with Regulation E-1.2 of the Convention, States must establish appropriate
measures to ensure that their vessels comply with the applicable provisions of the
convention.31 Under Article 4.2 of the Convention, States have the obligation to develop
“national policies, strategies or programmes for ballast water management in their ports and
waters under their jurisdiction”.32 Article 14(1)(a) of the Convention requires each State party
to publicise any requirements or procedures relating to ballast water management, including
its laws, regulations and guidelines for implementing the Convention. 33

In addition to the above requirements, States are obliged to issue an International Ballast
Water Management Certificate34 to vessels under their registry, in accordance with the results
of relevant surveys. States also have an obligation to issue a Ballast Water Management
Plan,35 as well as require vessels of the applicable technical size to install ballast water
management systems onboard that are in accordance with the guidelines and procedures
developed by the IMO.36

30

Article 2 of the Ballast Water Convention.
Regulation E-1.2 of the Ballast Water Convention.
32
Article 4.2 of the Ballast Water Convention.
33
Article 14(1-a) of the Ballast Water Convention.
34
Regulations E-2 and E-3 of the Ballast Water Convention.
35
Regulation B-1 of the Ballast Water Convention.
36
Referring to the ‘Procedure for approval of ballast water management systems that make use of Active
Substances’ by resolution MEPC.126(53); International Maritime Organization, List of Ballast Water
Management Systems that make use of Active Substances which received Basic and Final Approvals (2009)
<www.msa.lt/file.php?Filename=BWM.2-Circ.23.pdf> at 24 January 2010.
31

345

APPENDIX

APPENDIX E: Overview of the Domestic Maritime Transport Sector of the Maldives
The domestic maritime transport sector of the Maldives has evolved over the years in an ad
hoc manner without a comprehensive plan. Although domestic maritime transport plays an
essential role in the country’s social development, linking a widely dispersed population and
opening up peripheral and extremely isolated communities,37 an integrated maritime public
transport system is essentially non-existent. An exception to this is a recent transport
initiative to link the island of Malé, the capital city of the Maldives, with some neighbouring
islands. Previous studies have tended to present the country’s domestic maritime transport
system as a hub and spoke system, with the hub in Malé and the spoke radiating out from
Male’.38 This has been an accurate description of the inter-island transport network in the
past, but it is becoming less so as the number of hubs increase.

As the distances between islands in the Maldives are quite long, the population is reliant on
water transport facilities for moving essential commodities such as food and fuel, as well as
for accessing essential services such as healthcare. Most of this travel takes place on local,
wooden diesel-powered vessels traditionally known as Dhonis.39 The rapid development of
regional centres around the country, particularly in the atoll capitals, has reduced the need for
the atoll population to travel frequently to Male’, as has traditionally been the case.

In 2010, the national and international transport sectors contributed approximately 19% to the
Gross Domestic Product. Indeed, the aggregate demand for transport grew by more than 9%
per annum between 2006 and 2010, with this trend forecast to continue up until 2012.40 This

37

7th National Development Plan Maldives (2007).
National Transport Master Plan Final Report (2003).
39
National Energy Policy of Maldives (2006).
40
Figure extrapolated on the basis of dates sourced from the Statistical Year Book of Maldives (2010).
38
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growth is in perfect harmony with the aggregate GDP growth rate of most developing
countries.41

APPENDIX F: Form of International Oil Pollution Prevention Certificate

INTERNATIONAL OIL POLLUTION PREVENTION CERTIFICATE42
(Note: This Certificate shall be supplemented by a Record
of Construction and Equipment)

Issued under the provisions of the International Convention for the Prevention of Pollution from
Ships, 1973, as modified by the Protocol of 1978 relating thereto, as amended (hereinafter referred to
as “the Convention”) under the authority of the Government of:

-------------------------------------------------------------------------------------------------------------------(full designation of the country)

by -------------------------------------------------------------------------------------------------------------------(full designation of the competent person or organization
authorized under the provisions of the convention)

Particulars of ship
Name of ship --------------------------------------------------------------------------------------------------------Distinctive number or letters --------------------------------------------------------------------------------------Port of registry-------------------------------------------------------------------------------------------------------Gross tonnage -------------------------------------------------------------------------------------------------------Deadweight of ship (tonnes) --------------------------------------------------------------------------------------IMO Number --------------------------------------------------------------------------------------------------------41

A.A. Abdulla, Prospects of Port Development, Port Governance and Port Development Policy:
Recommendations for the Government of Maldives (Master of Science in Port Management, University of
Plymouth 2005).
42
Sourced from Appendix II of Annex I to MARPOL 73/78.

347

APPENDIX

Type of Ship
Oil Tanker

Ship other than oil tanker with cargo tanks coming under regulation 2.2 of Annex 1 of the
Convention

Ship other than any of the above

THIS IS TO CERTIFY:
1. That the ship has been surveyed in accordance with regulation 6 of Annex I of the
Convention; and
2. That the survey shows that the structure, equipment, systems, fittings, arrangement and
material of the ship and the condition thereof are in all respects satisfactory and that the ship
complies with the applicable requirements of Annex I of the Convention.

This certificate is valid until (dd/mm/yyyy): ----------------------------------- subject to surveys in
accordance with regulation 6 of Annex I of the Convention.

Completion date of the survey on which this certificate is based (dd/mm/yyyy) ---------------------------

Issued at ------------------------------------------------------------------------------------------(Place of issue of certificate)

(dd/mm/yyyy):--------------------(Date of Issue)

----------------------------------------(Signature of duly authorized officer issuing the certificate)

(Seal or stamp of the authority, as appropriate)
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APPENDIX G: Form of International Pollution Prevention Certificate for the Carriage
of Noxious Liquid Substances in Bulk

INTERNATIONAL POLLUTION PREVENTION CERTIFICATE
FOR THE CARRIAGE OF NOXIOUS LIQUID SUBSTANCES IN BULK43

Issued under the provisions of the International Convention for the Prevention of Pollution from
Ships, 1973, as modified by the Protocol of 1978 relating thereto, as amended (hereinafter referred to
as “the Convention”) under the authority of the Government of:

-------------------------------------------------------------------------------------------------------------------(full designation of the country)

by -------------------------------------------------------------------------------------------------------------------(full designation of the competent person or organization
authorized under the provisions of the convention)

Particulars of ship
Name of ship --------------------------------------------------------------------------------------------------------Distinctive number or letters --------------------------------------------------------------------------------------IMO Number --------------------------------------------------------------------------------------------------------Port of Registry ------------------------------------------------------------------------------------------------------Gross Tonnage --------------------------------------------------------------------------------------------------------

THIS IS TO CERTIFY:
1. That the ship has been surveyed in accordance with regulation 8 of Annex II of the
Convention;

43

Sourced from Appendix III of Annex II to MARPOL 73/78.
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2. The surveys showed that the structure, equipment, systems, fitting, arrangements and material
of the ship and the condition thereof are in all respects satisfactory and that the ship complies
with the applicable requirements of Annex II of the Convention;
3. That the ship has been provided with a Procedures and Arrangements Manual as required by
regulation 14 of Annex II of the Convention, and that the arrangements and equipment of the
ship prescribed in the Manual are in all respects satisfactory; and
4. That the ship complies with the requirements of Annex II to MARPOL 73/78 for the carriage
in bulk of the following noxious liquid substances, provided that all relevant provisions of
Annex II are observed.

Noxious Liquid

Conditions of Carriage (tank

Pollution

Substances

number etc.)

Category

Continued on additional signed and dated sheets

This certificate is valid until (dd/mm/yyyy): ----------------------------------- subject to surveys in
accordance with regulation 8 of Annex II of the Convention.

Completion date of the survey on which this certificate is based (dd/mm/yyyy) ---------------------------

Issued at ------------------------------------------------------------------------------------------(Place of issue of certificate)

(dd/mm/yyyy):--------------------(Date of Issue)

----------------------------------------(Signature of duly authorized officer issuing the certificate)

(Seal or stamp of the authority, as appropriate)
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APPENDIX H: Form of International Sewage Pollution Prevention Certificate

INTERNATIONAL SEWAGE POLLUTION PREVENTION CERTIFICATE44

Issued under the provisions of the International Convention for the Prevention of Pollution from
Ships, 1973, as modified by the Protocol of 1978 relating thereto, as amended (hereinafter referred to
as “the Convention”) under the authority of the Government of:

-------------------------------------------------------------------------------------------------------------------(full designation of the country)

by -------------------------------------------------------------------------------------------------------------------(full designation of the competent person or organization
authorized under the provisions of the convention)

Particulars of ship
Name of ship --------------------------------------------------------------------------------------------------------Distinctive number or letters --------------------------------------------------------------------------------------Port of Registry ------------------------------------------------------------------------------------------------------Gross Tonnage -------------------------------------------------------------------------------------------------------Number of persons which the ship is certified to carry --------------------------------------------------------IMO Number ---------------------------------------------------------------------------------------------------------New/ existing ship

Date on which keel was laid or ship was at a similar stage of construction or, where applicable, date
on which for a conversion or an alteration or modification of a major character was commenced -------

44

Sourced from Appendix of Annex IV to MARPOL 73/78.
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THIS IS TO CERTIFY:
1. That the ship is equipped with sewage treatment plant/ comminuter/ holding tank and a
discharge pipeline in compliance with regulations 9 and 10 of Annex IV of the Convention as
follows:
1.1 Description of the sewage treatment plant:
Type of sewage treatment plant -----------------------------------------------------------Name of Manufacturer --------------------------------------------------------------------The sewage treatment plant is certified by the Administration to meet the effluent
standards as provided for in resolution MEPC.2(VI)
1.2 Description of comminuter:
Type of comminuter ----------------------------------------------------------------------Name of manufacturer --------------------------------------------------------------------Standard of sewage after disinfection ---------------------------------------------------1.3 Description of holding tank:
Total capacity of the holding tank -----------------------------------------------------m3
1.4 A pipeline for the discharge of sewage to a reception facility fitted with a
standard shore connection

2. That the ship has been surveyed in accordance with regulation 4 of Annex IV of the
Convention; and
3. That the surveys show that the structure, equipment, systems, fittings, arrangements and
material of the ship and the condition thereof are in all respects satisfactory and that the ship
complies with the applicable requirements of Annex IV of the Convention.

This certificate is valid until ----------------------------------- subject to surveys in accordance with
regulation 4 of Annex IV of the Convention.

Completion date of the survey on which this certificate is based (dd/mm/yyyy) ---------------------------

Issued at ------------------------------------------------------------------------------------------(Place of issue of certificate)

(dd/mm/yyyy):--------------------(Date of Issue)

----------------------------------------(Signature of duly authorized officer issuing the certificate)

(Seal or stamp of the authority, as appropriate)
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APPENDIX I: Form of International Air Pollution Prevention Certificate

INTERNATIONAL AIR POLLUTION PREVENTION CERTIFICATE45

Issued under the provisions of the Protocol of 1997 to amend the International Convention for the
Prevention of Pollution from Ships, 1973, as modified by the Protocol of 1978 relating thereto, and as
amended by resolution MEPC.132(53), (hereinafter referred to as “the Convention”) under the
authority of the Government of:

-------------------------------------------------------------------------------------------------------------------(full designation of the country)

by -------------------------------------------------------------------------------------------------------------------(full designation of the competent person or organization
authorized under the provisions of the convention)

Particulars of ship
Name of ship --------------------------------------------------------------------------------------------------------Distinctive number or letters --------------------------------------------------------------------------------------Port of registry-------------------------------------------------------------------------------------------------------Gross tonnage -------------------------------------------------------------------------------------------------------IMO Number ---------------------------------------------------------------------------------------------------------

Type of Ship

Tanker
Ship other than a tanker

45

Sourced from Appendix of Annex VI to MARPOL 73/78.

353

APPENDIX

THIS IS TO CERTIFY:
1. That the ship has been surveyed in accordance with regulation 5 of Annex VI of the
Convention; and
2. That the survey shows that the structure, equipment, systems, fittings, arrangement and
material fully comply with the applicable requirements of Annex VI of the Convention.

Completion date of the survey on which this certificate is based ---------------------------(dd/mm/yyyy)

This certificate is valid until (dd/mm/yyyy): ----------------------------------- subject to surveys in
accordance with regulation 5 of Annex VI of the Convention.

Issued at ------------------------------------------------------------------------------------------(Place of issue of certificate)

(dd/mm/yyyy):--------------------(Date of Issue)

----------------------------------------(Signature of duly authorized officer issuing the certificate)

(Seal or stamp of the authority, as appropriate)
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APPENDIX J: International Conventions Enforced by Regional MOUs on Port State
Control

MOU

Paris

Vina del Mar

Tokyo

Caribbean

Date of Signature of
Parties
1/7/1982
Belgium, Canada, Croatia,
Denmark, Estonia, Finland,
France, Germany, Greece,
Iceland, Ireland, Italy,
Latvia, Netherlands,
Norway, Poland, Portugal,
Russia, Slovenia, Spain,
Sweden, UK, Cyprus,
Lithuania, Malta
5/11/1992
Argentina, Bolivia, Brazil,
Chile, Colombia, Cuba,
Ecuador, Honduras,
Mexico, Panama, Peru,
Uruguay, Venezuela
Australia, Canada, Chile,
China, Fiji, Hong Kong,
Indonesia, Japan, Republic
of Korea, Malaysia, New
Zealand, Papua New
Guinea, Philippines, Russia,
Singapore, Thailand,
Vanuatu, Vietnam
9/2/1996
Anguilla, Antigua and
Barbuda, Aruba, Bahamas,
Barbados, Bermuda, British
Virgin Islands, Cayman
Islands, Cuba, Dominica,
Grenada, Guyana, Haiti,
Jamaica, Montserrat,
Netherlands, Antilles, Saint
Kitts and Nevis, Saint
Lucia, Saint Vincent and the
Grenadines, Suriname,
Trinidad &Tobago, Turks &
Caicos Islands

Target Rate

Relevant instruments

25% annual
inspection rate per
country

LL66 and LL Protocol 88,
SOLAS 74 Protocol 78 &
88, MARPOL 73/78,
STCW 78, COLREG 72,
Tonnage 69, ILO – 147,
CLC 92

20% annual
inspection rate per
country

L66 and LL Protocol 88,
SOLAS 74 Protocol 78 &
88, MARPOL 73/78,
STCW 78, COLREG 72,
TONNAGE 69, CLC 92

75% annual
regional inspection
rate

L66 and LL Protocol 88,
SOLAS 74 Protocol 78 &
88, MARPOL 73/78,
STCW 78, COLREG 72,
TONNAGE 69, ILO-147

15 % annual
inspection rate per
country

L66, SOLAS 74 Protocol
78 &88, MARPOL 73/78,
STCW 78, COLREG 72,
TONNAGE 69, ILO-147
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Mediterranean

Indian Ocean

Abuja (West
and Central
African)

11/7/1997
Algeria, Cyprus, Egypt,
Israel, Jordan, Lebanon,
Malta, Morocco, Tunisia,
Turkey, the Palestinian
Authority
5/6/2998
Australia, Bangladesh,
Djibouti, Eritrea, India,
Iran, Kenya, Maldives,
Mauritius, Mozambique,
Myanmar, Oman,
Seychelles, South Africa,
Sri Lanka, Sudan, Tanzania,
Yemen
22/01/1999
Angola, Benin, Cameroon,
Cape Verde, Congo, Cote
d’lovire, Equatorial Guinea,
Gabon, The Gambia,
Ghana, Guinea, Liberia,
Mauritania, Namibia,
Nigeria, Senegal, Sierra
Leone, South Africa, Togo

15% annual
inspection rate per
country

L66, SOLAS 74 Protocol
78 &88, MARPOL 73/78,
STCW 78, COLREG 72,
TONNAGE 69, ILO-147

10% annual
inspection rate per
country

L66, SOLAS 74 Protocol
78 &88, MARPOL 73/78,
STCW 78, COLREG 72,
TONNAGE 69, ILO-147

15% annual
inspection rate per
country

L66, SOLAS 74 Protocol
78 &88, MARPOL 73/78,
STCW 78, COLREG 72,
TONNAGE 69, ILO-147

Black sea

7/4/2000
Bulgaria, Georgia,
Romania, Russia, Turkey,
Ukraine

15% annual
inspection rate per
country

Riyadh

30/06/2004
Bahrain, Kuwait, Oman,
Qatar, Saudi Arabia, The
United Arab Emirates

10 % annual
inspection rate per
country

L66 and LL Protocol 88,
SOLAS 74 Protocol 78 &
88, MARPOL 73/78,
STCW 78, COLREG 72,
TONNAGE 69, ILO-147
L66, SOLAS 74 Protocol
78 & 88, MARPOL 73/78,
STCW 78, COLREG 72,
TONNAGE 69, ILO-147

Source: Bang 46

46

Ho-Sam Bang, 'Is Port State Control an Effective Means to Combat Vessel-Source Pollution? An Empirical
Survey of the Practical Exercise by Port States of Their Powers of Control' (2008) 23 The International Journal
of Marine and Coastal Law 715 at 728-729.
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APPENDIX K: Description of Ports of Maldives
The Ports of Maldives consist of the main Male’ Commercial Harbour (MCH) and two
regional ports. The MCH is strategically located in the heart of the business district and is
regulated by the Maldives Ports Authority (MPA) as the central port of the country. The
MCH is the primary gateway linking seaborne traffic to Maldives and handles three main
categories of cargo (both in containers and in bulk). These categories are staples, construction
materials and general cargo.47

The MCH is a port with five litharge berths with depths varying from 3.5 to 5 metres.48
Imports at MCH are forecast to grow from 222,000 tonnes in year 2009 to 322,000 tonnes by
2012. The average dwelling time of a vessel in port is 14.5 days, which is quite long
compared to international standards, but cannot be reduced due to limitations on space and
manpower at the container yard.49 The two regional ports (one in the northern tip of the
country and the other in the south of Maldives) are very small and rarely handle international
cargo.50

APPENDIX L: The Definition of Innocent Passage and Situations in which the Passage
of Foreign Vessels shall be Non-Innocent
Vessels of all States, whether coastal or land-locked, enjoy the right of innocent passage
through the territorial sea.51 The right of innocent passage is recognised under customary

47

Information provided by the Maldives Ports Authority in December 2008.
Maldives Port Authority, (2009) <http://www.maldport.com.mv/index.html> at 12 December 2009.
49
A.A. Abdulla, Prospects of Port Development, Port Governance and Port Development Policy:
Recommendations for the Government of Maldives (Master of Science in Port Management, University of
Plymouth 2005).
50
A complete analysis on Ports of Maldives is provided in A.A. Abdulla, Prospects of Port Development, Port
Governance and Port Development Policy: Recommendations for the Government of Maldives (Master of
Science in Port Management, University of Plymouth 2005).
51
Article 17 of the LOS Convention.
48
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international law and international conventions.52 Historically, the concept of innocent
passage was “carefully tailored to dampen fears that coastal States might unduly impede
navigation in their coastal zones through the exercise of their power to promulgate or enforce
environmental regulations”.53

The right of innocent passage is subject to the provisions in the LOS Convention, particularly
Articles 18 and 19, which contain different elements of the concept of the right of innocent
passage.54 According to Article 18 of the LOS Convention, the innocent passage through the
territorial sea must be “continuous and expeditious” for the purpose of “traversing [the] sea
without entering internal waters or calling at a roadstead or port facility outside internal
waters”, or “proceeding to or from internal waters or a call at such roadstead or port facility”.
Article 19 of the LOS Convention states that:

(1) Passage is innocent so long as it is not prejudicial to the peace, good order or
security of the coastal State. Such passage shall take place in conformity with this
convention and other rules of international law.

(2) Passage of a foreign ship shall be considered to be prejudicial to the peace, good
order or security of the coastal State if in the territorial sea it engages in any of the
following activities: (a) any threat or use of force against the sovereignty, territorial
integrity or political independence of the coastal State, or in any other manner in
violation of the principle of international law embodied in the Charter of the United
Nations;...(h) any act of wilful and serious pollution contrary to this convention;... (l)
any activity not having a direct bearing on passage.
52
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The meaning of “innocent passage” in Article 19 of the LOS Convention is problematic for
coastal States in two respects. Firstly, only activities seem to make the passage of a vessel
non-innocent. This would tend to exclude other factors which are worthy of consideration,
such as the unseaworthiness of a vessel, the low level of competence of its crew,55 the
vessel’s lack of equipment or its carriage of dangerous cargo.56 Secondly, the threat of
pollution that a vessel may pose to a coastal State is not relevant consideration when
determining whether the passage of a vessel is non-innocent. Indeed, actual environmental
damage must occur for a coastal State to be entitled to declare a passage non-innocent.57

Coastal States must take into account the definition of innocent passage and situations in
which the passage of foreign vessels shall become non-innocent prescribed in the LOS
Convention in enforcing measures over foreign vessel navigating in their territorial sea.
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